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{¶ 1} Plaintiff-appellant Tamela K. Molnar-Satterfield appeals from a judgment of 

the Greene County Court of Common Pleas, Domestic Relations Division, which denied 

her motions to hold her ex-husband, Michael F. Molnar, in contempt and to vacate the 

final judgment and decree of dissolution.  For the reasons that follow, we affirm. 

 

I. Facts and Procedural History 

{¶ 2} Tamela and Michael were married in 1990.1  At the time of their marriage, 

they both were civilian employees at Wright-Patterson Air Force Base (“WPAFB”), and 

both were participating in the Civil Service Retirement System (CSRS), which provides 

monthly retirement benefits from the time of retirement until death.  Both parties were 

also enrolled in a Thrift Savings Plan (TSP), a supplemental retirement savings vehicle 

into which the parties could make voluntary contributions.   

{¶ 3} In 1993, the parties had a child, and Tamela quit working in order to stay 

home with the child.  When the child was approximately eight years old, Tamela returned 

to work at WPAFB.  According to Tamela, she was no longer entitled to participate in the 

TSP, but she did continue to participate in the CSRS plan.2   

{¶ 4} In 2014, the parties filed a joint petition for dissolution of their marriage.  

They also filed affidavits of financial disclosure and a signed separation agreement.3  Of 

 
1 For ease of reference, we refer to the parties by their first names. 
 
2 We note that no competent documentary evidence regarding the parties’ retirement 
accounts was introduced into this record. 
 
3 The petition, the final judgment and decree of dissolution, and the separation agreement 
were prepared by Tamela’s attorney.  Michael was not represented by counsel during 
the dissolution proceedings. 
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relevance to this appeal, the separation agreement stated, “[t]he Thrift Savings Plan 

presently in Husband’s name, shall remain in his name and the Wife shall be named as 

the recipient (beneficiary) thereon.”  The agreement also stated, “[t]he parties specifically 

agree that they disavow any interest in the other’s retirement, 401k or any other type of 

pension plans which are in existence at the time of the signing of this Separation 

Agreement.”  Id.  Following a hearing on June 10, 2014, the petition for dissolution was 

granted; the final judgment and decree of dissolution and separation agreement were 

filed on June 13, 2014.  Thereafter, Michael filed the appropriate documents to name 

Tamela as the beneficiary of his TSP.   

{¶ 5} In December 2018, Tamela obtained new counsel and filed a motion seeking 

to hold Michael in contempt for moving funds out of his TSP and for failing to list her as 

the beneficiary of that plan.  After a hearing on June 20, 2019, the magistrate entered an 

order indicating that the parties had reached an agreement on the issues raised in the 

contempt motion.  The order required Tamela’s attorney to prepare and submit the 

agreed order to the court.  It appears that Tamela’s attorney attempted to obtain a copy 

of the hearing transcript, but no recording had been made.  No order was submitted.      

{¶ 6} In October 2019, Tamela again obtained new counsel.  On December 12, 

2019, the court entered a notice stating the motion for contempt would be dismissed if the 

agreed entry was not filed by December 26.  On December 23, 2019, Tamela filed a 

motion seeking a hearing regarding the motion for contempt.   

{¶ 7} On January 28, 2020, Tamela filed a motion to set aside the final judgment 

and decree of dissolution, including the separation agreement.  In her motion, she 

asserted that she was entitled to relief under the terms of Civ.R. 60(B)(5).  Specifically, 



 
-4- 

she claimed that Michael had committed a fraud upon the court by failing to disclose his 

TSP on his financial disclosure affidavit and that relief from the separation agreement was 

appropriate because her consent thereto was procured by that fraud.      

{¶ 8} The magistrate conducted a hearing on both the motion for contempt and the 

motion for Civ.R. 60(B)(5) relief from judgment.  The magistrate then entered an order 

denying both motions.  Tamela filed objections, which were subsequently overruled by 

the trial court.   

{¶ 9} Tamela appeals.   

 

II. Civil Rule 60(B) Motion 

{¶ 10} The first assignment of error asserted by Tamela states: 

THE TRIAL COURT ABUSED ITS DISCRETION BY FAILING TO GRANT 

APPELLANT’S CIVIL RULE 60(B) MOTION BECAUSE THERE WAS A 

WILLFUL ERROR MADE BY APPELLEE REGARDING THE 

EXISTENCE/ACTUAL VALUE OF HIS RETIREMENT AND THRIFT 

SAVINGS ACCOUNTS, AND THEREFORE, WOULD HAVE CHANGED 

THE SEPARATION AGREEMENT AND DIVISION OF MARTIAL [SIC] 

PROPERTY INVOLVED. 

{¶ 11} Tamela asserts that the domestic relations court erred by denying her 

requested Civ.R. 60(B) relief.4     

{¶ 12} Civ.R. 60(B) permits a court to relieve a party from a final judgment, order, 

 
4 In her motion, Tamela sought relief solely under Civ.R. 60(B)(5); however, at the end of 
the hearing, her counsel orally amended the motion to include a Civ.R. 60(B)(4) claim.   
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or proceeding for the following reasons: 

(1) mistake, inadvertence, surprise or excusable neglect; 

(2) newly discovered evidence which by due diligence could not have been 

discovered in time to move for a new trial under Rule 59(B); 

(3) fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation 

or other misconduct of an adverse party; 

(4) the judgment has been satisfied, released or discharged, or a prior judgment 

upon which it is based has been reversed or otherwise vacated, or it is no longer 

equitable that the judgment should have prospective application; or 

(5) any other reason justifying relief from the judgment. 

 Civ.R. 60(B)(1)-(5).  

{¶ 13} To prevail on a Civ.R. 60(B) motion, a party must establish: (1) a meritorious 

claim or defense to present if the court grants relief; (2) entitlement to relief under one of 

the grounds stated in Civ.R. 60(B)(1) through (5); and (3) the motion was filed within a 

reasonable time and, when relying on a ground for relief set forth in Civ.R. 60(B)(1), (2), 

or (3), it was filed not more than one year after the judgment was entered.  GTE 

Automatic Elec., Inc. v. ARC Industries, Inc., 47 Ohio St.2d 146, 351 N.E.2d 113 (1976), 

paragraph two of the syllabus.  If the moving party fails to establish any of these 

cumulative requirements, the trial court must overrule the motion.  Rose Chevrolet, Inc. 

v. Adams, 36 Ohio St.3d 17, 20, 520 N.E.2d 564 (1988).  Because a trial court exercises 

its discretion when ruling on a Civ.R. 60(B) motion, an appellate court will not disturb such 

a ruling absent an abuse of discretion. Griffey v. Rajan, 33 Ohio St.3d 75, 77, 514 N.E.2d 

1122 (1987).  The term “abuse of discretion” connotes an attitude by the court which is 
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arbitrary, unconscionable, or unreasonable.  AAAA Ents., Inc. v. River Place Community 

Urban Redevelopment Corp., 50 Ohio St.3d 157, 161, 553 N.E.2d 597 (1990). 

{¶ 14} A decree of dissolution is founded on an agreement of the parties.  As the 

Ohio Supreme Court has stated, “mutual consent is the cornerstone of our dissolution 

law.”  Knapp v. Knapp, 24 Ohio St.3d 141, 144, 493 N.E.2d 1353 (1986).  “[I]f consent 

or mutuality did not exist when the parties entered into the separation agreement because 

of fraud or material mistake or misrepresentation, then there was no agreement upon 

which the dissolution decree could have been based.  This lack of mutuality undermines 

the integrity of the dissolution proceeding and may constitute sufficient grounds to set 

aside the decree under Civ.R. 60(B).”  In re Whitman, 81 Ohio St.3d 239, 241, 690 

N.E.2d 535 (1998).  “Courts have used Civ.R. 60(B) to set aside dissolution decrees 

where the separation agreement was based on incomplete financial disclosure.”  

(Citation omitted.) Nardecchia v. Nardecchia, 155 Ohio App.3d 40, 2003-Ohio-5410, 798 

N.E.2d 1198, ¶ 14 (2d Dist.).    

{¶ 15} In her written motion, Tamela claimed a right to relief under Civ.R. 60(B)(5), 

which permits a court to set aside a judgment for “any other reason justifying relief from 

the judgment.”  In support, she argued that Michael’s filing of an incomplete affidavit of 

financial disclosure constituted a fraud upon the court, which resulted in a violation of the 

mutual consent underlying the dissolution proceeding and rendered the decree of 

dissolution voidable.5 

 
5 Tamela claims Michael’s intent to deceive her regarding the value of his TSP was 
evidenced by the fact that he moved the TSP funds “immediately” after the final judgment 
and decree of dissolution was filed.  However, the record shows that he did not move the 
funds until October 2018, more than four years later. 
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{¶ 16} A court may grant relief under Civ.R. 60(B)(5), the so-called “catch-all” 

provision, only in those extraordinary and unusual cases where the moving party 

demonstrates substantial grounds warranting relief from judgment.  Caruso-Ciresi, Inc. 

v. Lohman, 5 Ohio St.3d 64, 448 N.E.2d 1365 (1983), paragraph one of the syllabus.  

Substantial grounds may exist if the moving party establishes a fraud upon the court.  

Coulson v. Coulson, 5 Ohio St.3d 12, 448 N.E.2d 809 (1983), paragraph one of the 

syllabus.         

{¶ 17} Michael’s argument in opposition to the motion correctly noted that Civ.R. 

60(B)(5) cannot be used as a substitute for any of the other, more specific grounds in 

Civ.R. 60(B).  Caruso-Ciresi, paragraph one of the syllabus.  He further asserted that 

Tamela’s claim of fraud properly fell under the more specific grounds of Civ.R. 60(B)(3) 

and, thus, had to be filed within one year from the entry of the decree.   

{¶ 18} The difference between claims of fraud in the context of Civ.R. 60(B)(3) and 

(B)(5) was thoroughly discussed in Roubanes Luke v. Roubanes, 2018-Ohio-1065, 109 

N.E.3d 671 (10th Dist.), wherein the Tenth District Court of Appeals stated: 

Courts carefully distinguish between fraud upon the court, which is a 

basis for relief from judgment under Civ.R. 60(B)(5), and fraud upon a party, 

which is a basis for relief from judgment under Civ.R. 60(B)(3).  

Technically, any fraud connected with the presentation of a case to a court 

could constitute fraud upon the court in a broad sense.  Coulson v. 

Coulson, 5 Ohio St.3d 12, 15, 448 N.E.2d 809 (1983).  However, courts 

cannot invoke Civ.R. 60(B)(5) when any of the more specific provisions of 

Civ.R. 60(B) apply.  Cuyahoga Support Enforcement Agency v. Guthrie, 84 
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Ohio St.3d 437, 440, 705 N.E.2d 318 (1999); Caruso-Ciresi, Inc. v.  

Lohman, 5 Ohio St.3d 64, 448 N.E.2d 1365 (1983), paragraph one of the 

syllabus.  As we stated above, Civ.R. 60(B)(3) permits relief from judgment 

in cases of fraud, misrepresentation, and other misconduct by an adverse 

party.  Thus, Civ.R. 60(B)(3) applies when an adverse party's fraud, 

misrepresentation, or misconduct in obtaining a judgment has prevented 

the other party from fully and fairly presenting its case.  Bank of Am., N.A. 

v. Kuchta, 141 Ohio St.3d 75, 2014-Ohio-4275, 21 N.E.3d 1040, ¶ 13; PNC 

Bank, N.A. v. Botts, 10th Dist. [Franklin] No. 12AP-256, 2012-Ohio-5383, 

¶ 15.  “Fraud on an adverse party may exist when, for example, a party 

presents material false testimony at trial, and the falsity is not discovered 

until after the trial.”  Botts at ¶ 15; In re Dankworth Trust, 7th Dist. [Belmont] 

No. 14 BE 9, 2014-Ohio-5825, ¶ 38.  If courts accorded fraud upon the 

court a broad meaning, it could easily subsume the type of fraud covered 

by Civ.R. 60(B)(3).  Courts, therefore, narrowly construe fraud upon the 

court in order to prevent it from overwhelming Civ.R. 60(B)(3) and rendering 

Civ.R. 60(B)(3)'s one-year time limitation meaningless.  Heltzel v. Heltzel, 

11th Dist. [Trumbull] No. 3788, 1987 WL 18032 (Sept. 30, 1987); Hartford 

v. Hartford, 53 Ohio App.2d 79, 83, 371 N.E.2d 591 (8th Dist.1977); accord 

Great Coastal Express, Inc. v. Internatl. Bhd. of Teamsters, 675 F.2d 1349, 

1356 (4th Cir.1982) (“The principal concern motivating narrow construction 

is that the otherwise nebulous concept of ‘fraud on the court’ could easily 

overwhelm the specific provision of 60(b)(3) and its time limitation and 
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thereby subvert the balance of equities contained in the Rule.”). 

Due to this narrow construction, in the usual case, fraud in the 

presentation of evidence amounts to fraud upon a party.  Coulson at 15, 

448 N.E.2d 809.  False testimony and the withholding of evidence 

generally fall within Civ.R. 60(B)(3), not Civ.R. 60(B)(5).  Derico v. 

Schimoler, 8th Dist. [Cuyahoga] No. 94935, 2011-Ohio-615, ¶ 12; Caron v. 

Manfresca, 10th Dist. [Franklin] No. 98AP-1399, 1999 WL 739570 (Sept. 

23, 1999); Still v. Still, 4th Dist. [Gallia] No. 95CA15, 1996 WL 362259 (June 

25, 1996); accord Geo. P. Reintjes Co. v. Riley Stoker Corp., 71 F.3d 44, 

49 (1st Cir.1995) (holding that “perjury alone, absent allegation of 

involvement by an officer of the court * * *, has never been sufficient” to 

constitute fraud upon the court); Gleason v. Jandrucko, 860 F.2d 556, 560 

(2d Cir.1988) (holding that “neither perjury nor nondisclosure, by itself, 

amounts to anything more than fraud involving injury to a single litigant”); 

Kerwit Med. Prods., Inc. v. N & H Instruments, Inc., 616 F.2d 833, 837 (5th 

Cir.1980) (“[M]ere nondisclosure to an adverse party and to the court of 

facts pertinent to a controversy before the court does not add up to ‘fraud 

upon the court.’ ”).  “The possibility of perjury, even concerted, is a common 

hazard of the adversary process with which litigants are equipped to deal 

through discovery and cross-examination, and, where warranted, [a Civ.R. 

60(B)(3)] motion for relief from judgment.”  Geo. P. Reintjes at 49.  Fraud 

upon the court is limited to the more egregious forms of subversion of the 

legal process, which a court cannot necessarily expect to be exposed by 
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the normal adversary process. * * * 

In Scholler v. Scholler, 10 Ohio St.3d 98, 462 N.E.2d 158 (1984), the 

Supreme Court of Ohio considered whether a fraud upon the court occurred 

based on an ex-wife's allegation that her ex-husband fraudulently withheld 

critical financial information and misrepresented his financial status during 

negotiation of a separation agreement.  The court defined “fraud upon the 

court” “as the situation ‘[w]here an officer of the court, e.g., an attorney * * * 

actively participates in defrauding the court * * *.’ ”  Id. at 106 * * *, quoting 

Coulson at 15 * * *.  Because the ex-wife alleged that the adverse party—

not an officer of the court—had committed the fraud at issue, the court 

concluded that the ex-wife had not established fraud upon the court.  Id. 

Subsequently to Scholler, multiple Ohio courts, including this court, 

have concluded that, if the alleged fraud occurred between the parties, 

Civ.R. 60(B)(3) is the only ground upon which the aggrieved party can seek 

relief from a prior judgment.  If, on the other hand, an attorney or other 

officer of the court perpetrates a fraud on the court, then Civ.R. 60(B)(5) is 

the proper basis for requesting relief.   Wells Fargo Bank, N.A. v. Bluhm, 

6th Dist. [Erie] No. E-13-052, 2015-Ohio-921, ¶ 30-31; Costakos v. 

Costakos, 10th Dist. [Franklin] No. 03AP-959, 2004-Ohio-2138, ¶ 11; 

McGowan v. Stoyer, 10th Dist. [Franklin] No. 02AP-263, 2002-Ohio-5410, 

¶ 18; Applegate v. Applegate, 10th Dist. [Franklin] No. 99AP-1321, 2000 

WL 1358063 (Sept. 21, 2000); In re Foreclosure of Liens for Delinquent 

Land Taxes, 10th Dist. [Franklin] No. 99AP-714 (Mar. 28, 2000); Turoczy v. 
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Turoczy, 30 Ohio App.3d 116, 506 N.E.2d 942 (8th Dist.1986), syllabus; 

accord In re Dankworth Trust at ¶ 38 (holding that Civ.R. 60(B)(5) is “used 

when the fraud alleged is done by an officer of the court; Civ.R. 60(B)(3) 

only applies to fraud that is committed by an adverse party”); BAC Home 

Loans Servicing, L.P. v. Meister, 11th Dist. [Lake] No. 2012-L-042, 2013-

Ohio-873, ¶ 16, quoting Coulson at 15 * * * (“[A] party may use Civ.R. 

60(B)(5) to raise the issue of fraud upon the court; however, this concept 

has been distinguished from fraud by an adverse party and has been 

carefully limited to the occasion where an ‘officer of the court * * * actively 

participates in defrauding the court.’ ”); Huffman v. Huffman, 4th Dist. 

Adams No. 00CA704, 2001 WL 1383020 (Oct. 30, 2001) (“[I]n order to show 

fraud upon the court, and be subject to Civ.R. 60(B)(5)'s more lenient time 

limits, a party must show that an officer of the court actively participated in 

defrauding the court.”). 

Roubanes Luke at ¶ 23-26; accord Hash v. Hash, 2d Dist. Montgomery No. 16855, 1998 

WL 211893, *4 -5 (May 1, 1998). 

{¶ 19} Based upon the relevant case law, we conclude that Tamela’s allegations, 

if true, constituted fraud between the parties implicating Civ.R. 60(B)(3).  Thus, Tamela’s 

motion to vacate the final judgment and decree of dissolution on the basis of fraud had to 

be filed within one year of the final judgment and decree of dissolution being filed.  Since 

it was not, Tamela’s fraud claim was time barred.   

{¶ 20} However, even if Tamela had timely filed the request for relief, we would 

find it lacking in merit.  The elements of fraud are (1) a representation (or concealment 
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of a fact when there is a duty to disclose), (2) that is material to the transaction at hand, 

(3) made falsely, with knowledge of its falsity or with such utter disregard and 

recklessness as to whether it is true or false that knowledge may be inferred, (4) with 

intent to mislead another into relying upon it, (5) justifiable reliance, and (6) resulting injury 

proximately caused by the reliance.  Ajibola v. Ohio Med. Career College, Ltd., 2018-

Ohio-4449, 122 N.E.3d 660, ¶ 15 (2d Dist.).  “An action for fraud may be grounded upon 

failure to fully disclose facts of a material nature where there exists a duty to speak.”  Id. 

at ¶ 16, quoting Lone Star Equities, Inc. v. Dimitrouleas, 2015-Ohio-2294, 34 N.E.3d 936, 

¶ 61 (2d Dist.), citing Layman v. Binns, 35 Ohio St.3d 176, 178, 519 N.E.2d 642 (1988). 

{¶ 21} During the hearing, Michael was asked why he omitted the TSP account 

from his financial disclosures.  In response, Michael stated that he had not been in pay 

status and thus was not receiving income from the account at that time.  The magistrate 

concluded that Michael could not be found to have committed fraud because the financial 

affidavit asked only for sources of income, and insofar as Michael had not been receiving 

income from the TSP account at the time of the dissolution proceeding, he was not 

required to disclose the account.6  Indeed, the record indicates that Tamela also had a 

CSRS retirement plan which was not listed on her affidavit.      

{¶ 22} More importantly, even though the TSP was not listed in Michael’s financial 

affidavit, it was expressly included in the separation agreement.  Further, the record 

clearly demonstrates that, at the time she signed the separation agreement, Tamela was 

aware of the existence and value of the TSP.  Thus, as the magistrate noted, “to infer 

 
6 The court noted that the affidavit form was subsequently amended to require parties to 
disclose retirement accounts regardless of pay status.   
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Tamela had no knowledge of the Thrift Savings Plan is illogical.”  Magistrate’s Decision 

and Order (Aug. 6, 2020). 

{¶ 23} On the facts of this case, Tamela did not show that Michael had a duty to 

disclose the TSP or that he intended to mislead her by omitting it from the financial 

disclosure affidavit.  Further, she did not show that she detrimentally relied upon the 

affidavit.  Thus, her claim of fraud was specious, at best.   

{¶ 24} We next turn to Tamela’s claim that she was entitled to relief under the 

portion of Civ.R. 60(B)(4) which provides for relief when “it is no longer equitable that the 

judgment should have prospective application.”      

{¶ 25} Relief under Civ.R. 60(B)(4) is only afforded to those individuals who are 

subjected to circumstances which could not be foreseen or controlled.  Yearwood v. 

Yearwood, 2d Dist. Montgomery No. 16352, 1997 WL 797717, *3 (Dec. 31, 1997).  Of 

importance here are the words “no longer,” which refer to a change subsequent to the 

entry of the judgment.  Hash (Krumm) v. Hash, 2d Dist. Montgomery No. 16855, 1998 

WL 211893, *5 (May 1, 1990), quoting Wurzelbacher v. Kroeger, 40 Ohio St.2d 90, 92, 

320 N.E.2d 666 (1974). 

{¶ 26} Tamela’s own testimony demonstrated that there were no unforeseen 

events subsequent to the entry of the decree affecting the TSP funds.  Indeed, her 

testimony indicated that the actual issue surrounding the TSP concerned the 

interpretation of the language contained in the separation agreement.  Specifically, 

Tamela testified it was her understanding, based upon conversations with her attorney, 

she would receive the entirety of the TSP account, as valued at the date of the decree, 

upon Michael’s death.  In other words, she testified that she and Michael had agreed she 
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would waive her right to receive the account in 2014, and that she would, instead, take 

the account at the time of his death.  She further testified that she wanted the court to 

amend the separation agreement to reflect such an understanding.       

{¶ 27} Tamela did not allege any unforeseen event which had rendered the 

separation agreement inequitable.  Instead, she wished to have the agreement amended 

to comport with her stated understanding of the parties’ intent.  However, as stated, she 

was represented by counsel and her counsel drafted the agreement.  Civ.R. 60(B)(4) 

was not the proper vehicle for relief from her attorney’s poorly drafted provision.    

{¶ 28} In seeking Civ.R. 60(B) relief from a decree of dissolution and incorporated 

separation agreement, the moving party “is essentially asking to be released from his or 

her own promise.”  In re McLoughlin v. McLoughlin, 10th Dist. Franklin No. 05AP-621, 

2006-Ohio-1530, ¶ 24.  Thus, the court must ensure that relief under Civ.R. 60(B) is 

justified and is not being used “to circumvent the terms of a settlement agreement simply 

because, with hindsight, [the moving party] has thought better of the agreement which 

was entered into voluntarily and deliberately.”  Id. at ¶ 25, quoting Biscardi v. Biscardi, 

133 Ohio App.3d 288, 292, 727 N.E.2d 949 (7th Dist.1999).  As the domestic relations 

court in this case aptly stated: 

The issue in this case is not that of a willful non-disclosure of assets or 

ignorance of the assets.  What this case ultimately boils down to is a poorly 

drafted provision in the parties’ Separation Agreement that was drafted by 

Wife’s attorney and does not reflect what Wife states she intended.  While 

the provision names Wife the beneficiary of the fund, it does not state the 

amount to which Wife is entitled, it does not preserve any funds for Wife, 
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nor does it prohibit Husband from using the funds.  The provision merely 

states, “Further, the Thrift Savings Plan presently in Husband’s name, shall 

remain in his name and the Wife shall be named as the recipient 

(beneficiary) thereon.”  Wife was represented in this case while Husband 

was not.  Wife was in the best position to evaluate and negotiate the terms 

of the Separation Agreement.  Wife cannot now rely on Civ.R. 60(B)(5) to 

vacate her voluntary, deliberate choice to enter into an agreement merely 

because hindsight reveals she may not have made a wise choice.”   

Order (Dec. 3, 2020). 

{¶ 29} Moreover, a review of the separation agreement does not reveal it to be 

patently unfair or unconscionable.  The agreement stated that the parties would equally 

divide all their checking and savings accounts, household goods, furnishings and 

personal property.  Further, the agreement specified that Tamela would receive the 

marital residence which, at the time, had an equitable value of approximately $93,000.  

Also, despite the fact that Tamela’s income exceeded Michael’s, Michael was required to 

pay her the sum of $500 per month in spousal support.7  The record shows Michael’s 

TSP was valued at $140,000 at the time of the dissolution.  Tamela received $93,000 in 

equity value of the marital residence and received approximately $17,000 in spousal 

support.  Thus, the difference between the value of the TSP and assets/support received 

by Tamela was approximately $30,000.  We cannot say this division was inequitable.   

{¶ 30} After a review of the record before us, we find that Tamela failed to 

demonstrate that she was entitled to relief from judgment under Civ.R. 60(B)(4) or (5).  

 
7 The record shows spousal support was paid until April 2017 when Tamela remarried. 
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Further, we find that the trial court acted wholly within its discretion in denying her motion 

for relief from judgment.  Accordingly, the first assignment of error is overruled. 

 

III. Contempt Motion 

{¶ 31} Tamela’s second assignment of error states: 

THE TRIAL COURT ERRED AS A MATTER OF LAW AND/OR ITS 

FINDINGS WERE AGAINST THE MANIFEST WEIGHT OF THE 

EVIDENCE IN FAILING TO HOLD APELLEE IN CONTEMPT WHEN HE 

FAILED TO FOLLOW THE RULES OF THIS HONORABLE COURT BY 

HONESTLY DISCLOSING ALL PERTINENT FINANCIAL ACCOUNTS AS 

MARTIAL [SIC] PROPERTY. 

{¶ 32} Although this assignment of error states that the court should have held 

Michael in contempt for failing to properly disclose his assets, we note that the motion for 

contempt and the evidence presented in support of it focused solely on Michael’s rollover 

of the TSP assets into a Charles Schwab retirement account and his subsequent failure 

to designate Tamela as the beneficiary of that account.  Not surprisingly, the magistrate 

and the domestic relations court evaluated the motion accordingly.  Thus, to the extent 

Tamela raises Michael’s failure to disclose the TSP account as a basis for a contempt 

finding, we may not consider it, as that issue was not raised in the court below.   

{¶ 33} As stated above, the sole provision in the separation agreement pertaining 

to the TSP stated: “[f]urther, the Thrift Savings Plan presently in the Husband’s name 

shall remain in his name and the Wife shall be named as the recipient (beneficiary) 

thereon.”  There is no dispute that, in October 2018, Michael did roll the funds in the TSP 
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into a retirement account with Charles Schwab, and he named the parties’ son as the 

beneficiary of the account.  The record also shows that on February 20, 2019, following 

a scheduling conference with the court regarding the show cause motion, Michael 

corrected the beneficiary designation to make Tamela the beneficiary. 

{¶ 34} “A person guilty of any of the following acts may be punished as for a 

contempt: (A) Disobedience of, or resistance to, a lawful writ, process, order, rule, 

judgment, or command of a court or an officer[.]”  Morgan v. Morgan, 2d Dist. 

Montgomery No. 23371, 2010-Ohio-1685, ¶ 28, quoting R.C. 2705.02(A).  “This includes 

dissolution decrees.”  Id., citing Felton v. Felton, 79 Ohio St.3d 34, 38, 679 N.E.2d 672 

(1997).  “The decision of whether to find one in contempt of court rests in the sound 

discretion of the trial court and will not be overturned on appeal absent an abuse of that 

discretion.”  Id., citing State v. Kilbane, 61 Ohio St.2d 201, 400 N.E.2d 386 (1980), 

paragraph one of the syllabus. 

{¶ 35} The magistrate’s decision indicates that the denial of the motion for 

contempt was based upon a finding that Michael’s actions had not been willful. 8  

However, a finding of contempt “does not require proof of purposeful, willing, or intentional 

violation of a trial court's prior order.”  Brock v. Brock, 12th Dist. Clermont No. CA2013-

04-026, 2014-Ohio-350, ¶ 19, quoting Townsend v. Townsend, 4th Dist. Lawrence No. 

08CA9, 2008-Ohio-6701, ¶ 27, citing Pugh v. Pugh, 15 Ohio St.3d 136, 140, 472 N.E.2d 

1085 (1984).  Thus, the question of whether Michael acted willfully was not dispositive 

of this issue. 

{¶ 36} We find the following language in the magistrate’s decision to be a more 

 
8 The court adopted this finding. 
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accurate basis for denying the motion: 

In reading the plain language of the provision, the Magistrate finds 

that Michael was not required to maintain the account or any amount of 

money in that account for Tamela’s benefit.  Nothing prohibited Michael 

from spending the money in the account or transferring the money into 

another account.  Tamela’s interest was limited to the remainder, if any, if 

Michael predeceased her.  The language was even clarified so that 

recipient would be construed as beneficiary. 

 While naming Tamela as beneficiary was limited to the Thrift Savings 

Plan, Michael agreed that the spirit of the agreement was that Tamela would 

be the beneficiary of any funds remaining from the Thrift Savings Plan * * * 

that he * * * transferred [to another fund].  Michael agreed to list Tamela as 

the beneficiary of the Schwab account and to pay her the sum of $250.00 

for her expenses.  Michael shall continue to name Tamela as the 

beneficiary of any fund that the original TSP monies are deposited in. 

Magistrate’s Decision and Order (Aug. 6, 2020).  

{¶ 37} “It is well settled that for a person to be held in contempt of a court order, 

the court order must contain the specificity necessary for the person to ‘readily know 

exactly what duties or obligations are imposed upon him.’ ”  In re Contempt of Scaldini, 

8th Dist. Cuyahoga No. 90889, 2008-Ohio-6154, ¶ 18, quoting Highland Square Mgmt., 

Inc. v. Willis & Linnen Co., L.P.A., 9th Dist. Summit Nos. 21234 and 21243, 2003-Ohio-

2630. “Otherwise stated, ‘[a] trial court cannot impose contempt sanctions on a party if 

the party cannot know whether or not its actions violate the trial court's order.’”  Id., 
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quoting Contos v. Monroe County, 7th Dist. Monroe No. 04 MO 3, 2004-Ohio-6380.  

Accord Carmosino v. Carmosino, 12th Dist. Clermont No. CA2018-01-002, 2018-Ohio-

3010, ¶ 11.   

{¶ 38} Clearly, the language in the separation agreement regarding the TSP was 

susceptible to more than one interpretation, was ambiguous as to Michael’s ability to 

move the funds, and was even ambiguous as to Michael’s responsibility to discontinue 

designating Tamela as the beneficiary once the funds were moved out of the TSP.  Given 

the lack of clarity in the separation agreement, we cannot say the court abused its 

discretion when it denied the motion for contempt.   

{¶ 39}  The second assignment of error is overruled. 

 

IV. Conclusion 

{¶ 40} Both of Tamela’s assignments of error being overruled, the judgment of the 

domestic relations court is affirmed.  

 

. . . . . . . . . . . . . 

 

HALL, J. and EPLEY, J., concur.            
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{¶ 1} Anna Carol Quesinberry appeals from the trial court’s judgment sustaining 

appellee Nathan Quesinberry’s objections to a magistrate’s decision and overruling her 

Civ.R. 60(B) motion to vacate a dissolution decree containing a separation agreement. 

{¶ 2} Anna contends the trial court had subject-matter jurisdiction to vacate the 

dissolution decree in its entirety.1 She also asserts that the trial court abused its discretion 

in denying relief based on material misrepresentations made by Nathan while negotiating 

the separation agreement.  

{¶ 3} We conclude that the trial court possessed subject-matter jurisdiction to 

vacate the entire dissolution decree under Civ.R. 60(B). We also agree with Anna that the 

trial court abused its discretion in failing to grant her relief under Civ.R. 60(B) based on at 

least one material misstatement made by Nathan during negotiation of the parties’ 

separation agreement. As a result of this misstatement, the separation agreement was 

the product of a mutual mistake regarding Anna’s entitlement to receive both child support 

and spousal support. Because there was no valid agreement upon which to base the 

dissolution decree, the trial court’s judgment will be reversed, and the case will be 

remanded for further proceedings. 

I. Factual and Procedural Background 

{¶ 4} Anna and Nathan married in 2001 and had four children together. In April 

2018, they petitioned the trial court for dissolution of their marriage. Along with the petition, 

 
1 For purposes of clarity, we will refer to the parties by their first names. We note that 
Nathan’s new wife, Ariel Quesinberry, also is a party to case as an appellee. For purposes 
of our analysis herein, however, we will refer primarily to Anna and Nathan, who are the 
parties to the dissolution decree at issue.  
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they submitted financial-disclosure affidavits and other documents. Nathan reported 

income of $149,000, and Anna reported no income. Following a hearing, the trial court 

granted the petition and filed a dissolution decree on May 23, 2018. The decree 

incorporated a separation agreement that the parties had submitted.  

{¶ 5} The separation agreement listed and divided various assets and debts. It 

awarded Nathan the marital residence and obligated him to pay the mortgage. It also 

required Nathan to pay the parties’ other debts, including nearly $60,000 in credit-card 

debt. Each party retained a vehicle and any corresponding debt on it. The agreement 

awarded Anna $85,000 from Nathan’s retirement account through his employment. It did 

not provide spousal support for either party, and there was no reservation of jurisdiction. 

Finally, the agreement provided for 50/50 shared parenting and obligated Nathan to pay 

total child support of $1,252 per month (with medical insurance) or $1,665 per month 

(without medical insurance). The agreement recognized that the amount of child support 

constituted a 50-percent downward deviation from the “worksheet” figure. The parties 

agreed that the worksheet amount would be “unjust or inappropriate” in light of their 50/50 

shared parenting. The agreement also stated that the agreed child-support amount would 

allow both parties to maintain the children’s standard of living, which the parties believed 

was in the children’s best interest.  

{¶ 6} On May 22, 2019, Anna filed a Civ.R. 60(B) motion seeking to vacate the 

dissolution decree. She argued that Nathan had failed to disclose the existence and value 

of certain assets and debts. She further argued that he had made misrepresentations that 

had deprived her of any spousal support and one-half of the child support to which she 

otherwise would have been entitled. Based on these alleged omissions and 
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misrepresentations, Anna asserted that no true “meeting of the minds” existed with regard 

to the terms of the separation agreement. She sought relief under Civ.R. 60(B)(3) based 

on fraud, duress, and undue influence, and under Civ.R. 60(B)(5) based on the separation 

agreement’s violating public policy and being unreasonable and unconscionable insofar 

as it provided her with no spousal support despite a 17-year marriage, Nathan’s annual 

income of $149,000, and her lack of any meaningful income.  

{¶ 7} A magistrate held a two-day hearing on Anna’s motion in November 2020. 

The only witnesses at the hearing were Anna and Nathan. Based on the evidence 

presented, the magistrate found the existence of mutual mistakes insofar as the 

separation agreement (1) failed to note the parties’ sale of their respective vehicles prior 

to entry of the dissolution decree and (2) omitted the existence of savings bonds and 

college-savings accounts. The magistrate also found that Nathan had made material 

misrepresentations to Anna concerning (1) her not being entitled to both child support 

and spousal support and (2) the need for a 50-percent downward deviation on child 

support to account for the 50/50 shared parenting. The magistrate further noted that Anna 

received none of the home equity, which the magistrate found was about $100,000. The 

magistrate also found that Anna’s share of all of Nathan’s various retirement accounts 

should have been $95,989.24 whereas she only received $85,000 from one account. 

Finally, the magistrate found that Anna would have been entitled to one-half of two bank 

accounts with a combined value in excess of $7,000. The magistrate then reasoned: 

Anna ended up with no home, no vehicle, no spousal support, no 

health care, and half the amount of child support with an obligation to pay 

one-half of uninsured medical after the first $100.00. She drives borrowed 
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cars. She lived in a camper outside her parents’ home for three months until 

they purchased a home for her to rent from them. She is cleaning houses, 

living paycheck to paycheck. 

There is no question that Anna did not take steps to protect her 

interest during the dissolution. She signed the documents without 

understanding them. She stood in front of Magistrate Turrell and under oath 

confirmed that she read and understood the documents, and that she was 

satisfied with the terms of their agreement [Exhibit PP]. This was based on 

what she understood she was entitled to receive as misrepresented to her 

by Nathan. Nathan took on a lot of debt, but kept most of the assets. 

Nathan’s misrepresentations to Anna, and other misconduct as outlined 

above, resulted in an outcome that was very favorable to Nathan.  

(December 29, 2020 Magistrate’s Decision at 12.) 
 

{¶ 8} For the foregoing reasons, the magistrate found Anna entitled to relief from 

judgment under Civ.R. 60(B)(1) and (3). (Id. at 9, 12.)2 The magistrate ordered the 

 
2 Although Anna’s motion did not reference “mistake” under Civ.R. 60(B)(1), it formed part 
of her argument. She asserted that Nathan had made fraudulent and knowing 
misrepresentations. In order to prevail on this claim, Anna needed to show that Nathan 
(1) made false statements and (2) made them with ill intent. As explained more fully 
below, Anna could demonstrate mutual mistake by establishing just the first part of her 
argument, namely that Nathan made false representations on which she relied. Even if 
he did not make the false statements knowingly or act with ill will, his misrepresentations 
could result in a mutual mistake, providing grounds for relief under Civ.R. 60(B)(1). We 
note too that both parties have briefed the mutual-mistake issue on appeal. Therefore, 
the issue of Anna’s entitlement to relief under Civ.R. 60(B)(1) properly is before us. See 
Carnes v. Carnes, 2015-Ohio-2925, 38 N.E.3d 1214, ¶ 22 (1st Dist.) (“While Molly did not 
refer to Civ.R. 60(B)(1) or use the term ‘mistake’ when presenting this issue in the trial 
court proceedings and in her argument on appeal, this issue was necessarily a subpart 
of her motion to vacate based on her recent discovery of the bigamy. Thus, the evidentiary 
basis for this issue was adduced before the trial court, Frank had the opportunity to 
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dissolution decree vacated in its entirety. Nathan responded with 34 pages of objections 

and 64 pages of supplemental objections.  

{¶ 9} In a June 14, 2021 decision and judgment entry, the trial court found Nathan’s 

objections well taken in part and overruled Anna’s motion for Civ.R. 60(B) relief. The trial 

court began by noting that the terms of the separation agreement precluded it from being 

modified except through a signed agreement by the parties. The trial court also observed 

that R.C. 3105.65 and R.C. 3105.18 preclude modifying the amount or terms of a spousal-

support order absent a reservation of jurisdiction in a separation agreement. The trial 

court noted too that R.C. 3105.65 precludes modifying a property division in a separation 

agreement absent the written consent of both parties. Finally, the trial court cited Morris 

v. Morris, 148 Ohio St.3d 138, 2016-Ohio-5002, 69 N.E.3d 664, and Walsh v. Walsh, 157 

Ohio St.3d 322, 2019-Ohio-3723, 136 N.E.3d 460, finding that absent a reservation of 

jurisdiction it could not modify or vacate a spousal-support award or a property division in 

a separation agreement. The trial court reasoned that to vacate the parties’ agreement of 

no spousal support “and re-consider an award of spousal support for Anna would be an 

unauthorized modification of the parties’ Separation Agreement.” (June 14, 2021 Decision 

and Judgment Entry at 9.) 

{¶ 10} The trial court next considered the possibility of vacating the entire 

dissolution decree (as Anna’s Civ.R. 60(B) motion had requested) rather than vacating or 

modifying portions of the separation agreement, such as the provision denying either 

party spousal support. The trial court recognized that a separation agreement is a binding 

 
challenge it, and this court may address it, even if Molly did not articulate it as such, unless 
we put form over substance, in contradiction to the remedial purpose of Civ.R. 60(B).”).  
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contract incorporated into a dissolution decree. The trial court also cited case law 

recognizing that if mutuality is absent when parties enter into a separation agreement due 

to fraud, mutual mistake, or material misrepresentation, then there is no valid “agreement” 

on which to base a dissolution decree. The trial court acknowledged that the lack of a 

valid separation agreement may constitute grounds to set aside a dissolution decree 

under Civ.R. 60(B).  

{¶ 11} The trial court concluded, however, that various omissions in the parties’ 

separation agreement were relatively minor and did not warrant vacating the dissolution 

decree in its entirety. The trial court also found that both parties had acknowledged and 

agreed to the terms of the separation agreement, despite the fact that it contained some 

omissions, that Nathan did not knowingly conceal information from Anna regarding their 

assets and liabilities, and that Anna willingly and voluntarily signed the agreement. 

Therefore, the trial court found no fraud or knowing misrepresentation by Nathan 

regarding the terms of the separation agreement.  

{¶ 12} The trial court did find, however, that Anna had relied to her detriment on 

Nathan’s statement to her about being allowed to receive child support or spousal 

support, but not both. Based on Anna’s testimony, the trial court found it reasonable to 

infer that Nathan may “have meant that he couldn’t afford both child and spousal support, 

not that he intentionally misrepresented the law to Anna.” (June 14, 2021 Decision and 

Judgment Entry at 14.) The trial court also noted that Anna could have investigated the 

truth of what Nathan told her. For these reasons, the trial court found no proof that Nathan 

knowingly misrepresented the law and no reasonable reliance by Anna on what he told 

her regarding spousal support.  
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{¶ 13} In conclusion, the trial court found it inequitable to vacate the dissolution 

decree based on Anna’s challenge to the separation agreement. In reaching its 

conclusion, the trial court found it relevant that Nathan had remarried. The trial court also 

pointed to Anna’s acknowledgement at the dissolution hearing that she had read the 

agreement, that she understood it, and that she was satisfied with its terms. The trial court 

found that Anna made these representations voluntarily and not out of duress. Under the 

circumstances, the trial court found the need for “finality of judgments” paramount, 

reasoning: 

The court has struggled with this decision which demanded the 

weighing of fairness, accuracy, and equity with the need for finality of the 

court’s judgment and the law regarding the use of a 60(B) motion in a 

dissolution. As the magistrate stated, “there is no question that Anna did not 

take steps to protect her interest during the dissolution.” However, she went 

further than that. She represented to the court that she understood and was 

satisfied with the terms of the Separation Agreement, the Judgment Entry, 

and the Shared Parenting Plan submitted to the court. That she sought 

counsel and advice a year after her request to the court to accept the 

documents as ratified by her, is, in this court’s view, insufficient to entirely 

vacate the dissolution for purposes of inequity in hindsight. 

(Id. at 17.) 
 

II. Analysis 
  

{¶ 14} Anna advances the following four assignments of error: 

I. The Trial Court committed reversible error in determining that it did 
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not have subject matter jurisdiction to grant Appellant Anna Quesinberry’s 

Civ.R. 60(B) motion in holding that a vacation of the separation agreement 

would be a prohibited modification of the award of spousal support and 

property division. 

II. The Trial Court abused its discretion in denying Appellant’s Civ.R. 

60(B) motion to vacate the dissolution merely because she had appeared 

at the final hearing and verbalized her assent to the Separation Agreement 

at the time of the dissolution. 

III. The Trial Court abused its discretion in denying Appellant’s Civ.R. 

60(B) motion where, despite finding Anna’s testimony credible that Nathan 

made misrepresentations to Anna and engaging in speculation as to the 

meaning of his testimony, it held both that Nathan did not “knowingly” make 

those misrepresentations and that Anna did not demonstrate justifiable 

reliance. 

IV. The Trial Court abused its discretion in denying Appellant’s Civ.R. 

60(B) motion where it held that the evidence did not support a lack of 

mutuality or, if any question of mutuality existed, it was an insufficient basis 

to vacate the dissolution. 

{¶ 15} Under Civ.R. 60(B), a trial court may relieve a party from a final judgment, 

order, or proceeding for the following reasons: 

(1) mistake, inadvertence, surprise or excusable neglect; 

(2) newly discovered evidence which by due diligence could not have been 

discovered in time to move for a new trial under Rule 59(B); 



 
-10-

(3) fraud (whether heretofore denominated intrinsic or extrinsic), 

misrepresentation or other misconduct of an adverse party; 

(4) the judgment has been satisfied, released or discharged, or a prior 

judgment upon which it is based has been reversed or otherwise vacated, 

or it is no longer equitable that the judgment should have prospective 

application; or 

(5) any other reason justifying relief from the judgment. 

Civ.R. 60(B)(1)-(5). 
 

{¶ 16} To prevail on a Civ.R. 60(B) motion, a party must establish: (1) a meritorious 

claim or defense to present if the court grants relief; (2) entitlement to relief under one of 

the grounds stated in Civ.R. 60(B)(1) through (5); and (3) the motion was filed within a 

reasonable time and, when relying on Civ.R. 60(B)(1), (2), or (3), it was filed not more 

than one year after the judgment was entered. GTE Automatic Elec., Inc. v. ARC 

Industries, Inc., 47 Ohio St.2d 146, 351 N.E.2d 113 (1976), paragraph two of the syllabus. 

If a moving party fails to establish any of these requirements, a trial court must overrule 

the motion. Rose Chevrolet, Inc. v. Adams, 36 Ohio St.3d 17, 20, 520 N.E.2d 564 (1988). 

Because a trial court exercises discretion when ruling on a Civ.R. 60(B) motion, we will 

not disturb its ruling absent an abuse of discretion. Griffey v. Rajan, 33 Ohio St.3d 75, 77, 

514 N.E.2d 1122 (1987). The phrase “abuse of discretion” connotes an attitude that is 

arbitrary, unconscionable, or unreasonable. AAAA Ents., Inc. v. River Place Community 

Urban Redevelopment Corp., 50 Ohio St.3d 157, 161, 553 N.E.2d 597 (1990). 

{¶ 17} Here the trial court correctly recognized that Civ.R. 60(B) could not be used 

to alter the terms of the parties’ separation agreement as it pertained to spousal support 
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or their property division. A trial court “has no unilateral authority to modify any provision 

of [a] separation agreement.” Morris, 148 Ohio St.3d 138, 2016-Ohio-5002, 69 N.E.3d 

664, at ¶ 18. Once approved by a trial court and incorporated into a dissolution decree, 

the parties’ agreement becomes a legally binding contract. Id. A trial court may alter the 

terms of a separation agreement only when the parties have incorporated into it a clause 

permitting spousal support or a property division to be changed. Id. at ¶ 33-47. In such 

case, Civ.R. 60(B)(1), (2), or (3) is a proper vehicle for obtaining relief. Id. at ¶ 46.  

{¶ 18} We need not dwell on the foregoing issue, however, because Anna does 

not claim the trial court should have altered the terms of the separation agreement. Her 

Civ.R. 60(B) motion sought vacation of the dissolution decree in its entirety, not alteration 

of the separation agreement while leaving the decree intact. Likewise, Anna argues on 

appeal that the trial court had authority to vacate the entire decree while conceding that 

it could not vacate or modify portions of the separation agreement. (Appellant’s Brief at 

10-11.)  

{¶ 19} For his part, Nathan accuses Anna of engaging in semantics by drawing a 

distinction between “modifying” and “vacating.” He reasons that vacating the entire 

dissolution decree is modifying the parties’ agreement regarding spousal support and the 

division of property. (Appellee’s Brief at 5-6.) Nathan argues that Anna had “X” (no 

spousal support) and now wants “Y” (spousal support). He contends what Anna seeks is 

a change (or modification) to the parties’ separation agreement, which she cannot obtain 

absent the consent of both parties. Nathan insists that “changing it is changing it, whether 

you call it vacating it or something else.” (Appellee’s Brief at 6.) In support, he relies 

largely on Walsh v. Walsh, 157 Ohio St.3d 322, 2019-Ohio-3723, 136 N.E.3d 460. In 
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Walsh, the trial court modified a provision in a divorce decree specifying the duration of 

the marriage for purposes of dividing a pension. The Ohio Supreme Court held that this 

modification to the decree could not be made under Civ.R. 60(B) without the consent of 

both parties. Walsh did not involve an attempt to use Civ.R. 60(B) to vacate an entire 

divorce or dissolution decree.  

{¶ 20} Contrary to Nathan’s assertion, we are unpersuaded that vacating an entire 

dissolution decree is the same as modifying the terms of a separation agreement 

contained within a decree. Anna is not seeking to change the terms of the separation 

agreement. Her argument is broader and more fundamental. In essence, she claims no 

valid separation agreement exists. Therefore, the dissolution decree is subject to being 

vacated under Civ.R. 60(B). This argument does not depend on any reservation of 

jurisdiction or agreement between the parties to modify the agreement. According to 

Anna, there is no enforceable agreement. In our view, this raises a different issue than 

whether Civ.R. 60(B) may be used to modify the terms of a valid separation agreement.3  

{¶ 21} We recently recognized that fraud or material mistake can invalidate a 

separation agreement and entitle a party to relief from a dissolution decree under Civ.R. 

60(B). We explained: 

 
3 We recognize that permitting a party to obtain the vacation of a dissolution decree could 
be perceived as an end run around the rule that a separation agreement cannot be 
modified without the parties’ agreement. In response to such an argument, we note, 
again, that the issue is different when a party seeks to have an entire dissolution decree 
set aside. In such a case, the question is whether a valid separation agreement exists at 
all. As will be discussed more fully herein, resolution of this issue depends on the 
magnitude of the claimed error or defect and whether it is sufficient to find no enforceable 
agreement upon which a dissolution could have been based. Not every error or defect 
that might warrant modifying the terms of a separation agreement with the consent of the 
parties will justify vacating a dissolution decree against one party’s wishes.  
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A decree of dissolution is founded on an agreement of the parties. 

As the Ohio Supreme Court has stated, “mutual consent is the cornerstone 

of our dissolution law.” Knapp v. Knapp, 24 Ohio St.3d 141, 144, 493 N.E.2d 

1353 (1986). “[I]f consent or mutuality did not exist when the parties entered 

into the separation agreement because of fraud or material mistake or 

misrepresentation, then there was no agreement upon which the dissolution 

decree could have been based. This lack of mutuality undermines the 

integrity of the dissolution proceeding and may constitute sufficient grounds 

to set aside the decree under Civ.R. 60(B).” In re Whitman, 81 Ohio St.3d 

239, 241, 690 N.E.2d 535 (1998). * * * 

Molnar-Satterfield v. Molnar, 2d Dist. Greene No. 2020-CA-52, 2021-Ohio-2698, ¶ 14. 
 

{¶ 22} This court recognized the issue again in Wuebben v. Wuebben, 2d Dist. 

Greene No. 2017-CA-62, 2018-Ohio-4768, observing: 

“Dissolution is a creature of statute that is based upon the parties’ 

mutual consent.” In re Whitman, 81 Ohio St.3d 239, 241, 690 N.E.2d 535 

(1989). An integral part of the dissolution proceeding is the separation 

agreement agreed to by both spouses. Id., citing R.C. 3105.63(A)(1). The 

separation agreement, a binding contract between the parties, must provide 

for a division of all property. Id. at 241. Thus, Ohio courts have held that “if 

consent or mutuality did not exist when the parties entered into the 

separation agreement because of fraud or mutual mistake or 

misrepresentation, then there was no agreement upon which the decree of 

dissolution could have been based. This lack of mutuality undermines the 
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integrity of the dissolution proceeding and may constitute grounds to set 

aside the decree under Civ.R. 60(B).” Id. at 241 * * *. 

Id. at ¶ 19. 
 

{¶ 23} In Nardecchia v. Nardecchia, 155 Ohio App.3d 40, 2003-Ohio-5410, 798 

N.E.2d 1198 (2d Dist.), this court found a party entitled to Civ.R. 60(B) relief vacating a 

dissolution decree based on a mistake regarding the value of the husband’s retirement 

account. In reaching its conclusion, this court recognized that “[a] decree of dissolution is 

founded on an agreement of the parties.” Id. at ¶ 13. Where a material mistake vitiates 

the existence of consent or mutuality, then no true agreement exists on which to base a 

dissolution decree. Id.  

{¶ 24} Finally, in Ouellette v. Ouellette, 2020-Ohio-705, 152 N.E.3d 528 (6th Dist.), 

the parties were granted a divorce pursuant to a consent decree. The property-division 

portion of the parties’ agreement awarded the wife a lump-sum payment from her 

husband’s pension. Following the divorce, the parties discovered that a lump-sum 

payment was not possible. The wife then sought relief under Civ.R. 60(B)(1) on the basis 

of mutual mistake. She requested either a modification of the property settlement to grant 

her the lump-sum from another account or vacation of the entire property settlement so 

that it could be renegotiated. The trial court granted relief on the basis of mutual mistake. 

It vacated the portion of the property award requiring payment of a lump-sum from the 

pension and ordered husband to pay the money within six months without specifying a 

source of funds. On review, the Sixth District held that the trial court could not use Civ.R. 

60(B) to modify the terms of the property division in the parties’ consent decree without 

their approval. Id. at ¶ 22. The Sixth District saw no reason, however, why the trial court 
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could not vacate the entire property division or the divorce decree itself based on mutual 

mistake. The Sixth District reasoned: 

* * * In other words, appellant argues that a trial court will never have 

authority to set aside—upon a timely motion—an agreed entry that resulted 

from mutual mistake regarding a material term, unless all parties consent. 

Where, as in this case, a party demonstrates facts that challenge the very 

formation of a consent decree, a motion for relief under Civ.R. 60(B)(1) is 

appropriate. Whitman, 81 Ohio St.3d at 241, 690 N.E.2d 535 (without 

mutuality, “there was no agreement upon which [the decree] could have 

been based.”) We therefore conclude that the trial court did have jurisdiction 

to consider appellee’s Civ.R. 60(B)(1) motion, even if the remedy of 

modification was improperly ordered. 

Id. at ¶ 33. 
 

{¶ 25} In the present case, Anna sought vacation of the dissolution decree based 

on multiple alleged deficiencies in the separation agreement. As set forth above, she 

claimed the separation agreement failed to account for and divide all of the parties’ assets 

and debts. She also argued that it failed to award her a proper share of the home equity 

and Nathan’s pension. With regard to these issues, we see no abuse of discretion in the 

trial court’s denial of Civ.R. 60(B) relief based on fraud, misrepresentation, or mistake. 

{¶ 26} The trial court noted that the parties sold their respective vehicles after 

submitting their separation agreement and before the trial court issued its dissolution 

decree. Technically, then, the separation agreement was inaccurate at the time of the 

dissolution because it listed the two sold vehicles as assets. We see no prejudice to Anna, 
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however, because the separation agreement gave each party one of the vehicles, along 

with any corresponding debt, free and clear from any claim of the other party. The fact 

that the parties both sold their own vehicles before the dissolution was finalized is not a 

material omission from the decree.  

{¶ 27} The trial court also noted that the separation agreement omitted reference 

to certain savings bonds and college-saving accounts as well as a “GAP” store credit-

card debt and a debt owed to Anna’s parents. Under the separation agreement, however, 

Nathan assumed all debt, and the record reflects that he took responsibility for the missing 

credit-card debt. He also signed an agreement to repay Anna’s parents. As for the savings 

bonds and college-savings accounts, Anna appears to have had knowledge of their 

existence. In any event, the trial court did not abuse its discretion in finding them relatively 

de minimus in light of the parties’ overall financial situation and insufficient to justify 

vacating the entire dissolution decree.  

{¶ 28} The trial court also found that Anna had knowledge of Nathan’s retirement 

accounts and negotiated with him to receive $85,000 from them. The fact that an equal 

division of the accounts would have resulted in her receiving roughly $10,000 more does 

not justify vacating the dissolution and relieving Anna from her voluntary agreement. At a 

minimum, the trial court did not abuse its discretion in reaching such a conclusion. The 

trial court likewise did not abuse its discretion in refusing to vacate the dissolution decree 

based on Nathan’s keeping the marital home without compensating Anna for any home 

equity. Anna voluntarily agreed to forego receiving any payment in exchange for Nathan 

bearing responsibility for two mortgages and virtually all other marital debt, which was 

substantial. The trial court found that Anna and Nathan agreed on the home value and 
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that Anna was or should have been aware of the amount of the mortgages and other debt. 

Anna also testified that she agreed to forego compensation for home equity because 

Nathan told her that he would be forced to sell the house if he had to pay her. Anna did 

not want Nathan to sell the house because she wanted him to have it for their children. 

Under these circumstances, the trial court did not act unreasonably in failing to vacate the 

dissolution decree due to Anna’s non-receipt of any compensation for home equity. 

{¶ 29} In our view, the closer questions are whether Anna is entitled to Civ.R. 60(B) 

relief based on (1) her receipt of child support in an amount that is 50 percent of the 

baseline “worksheet” amount or (2) her failure to receive any spousal support. With regard 

to child support, we see no abuse of discretion in the trial court’s ruling. The separation 

agreement provided for 50/50 shared parenting and obligated Nathan to pay child support 

in an amount that constituted a 50-percent downward deviation from the “worksheet” 

figure. During the hearing, Anna recalled Nathan telling her “that since we were parenting 

50/50 that the child support would just be split in half.” (Hearing Tr. Vol. I at 109.)  

{¶ 30} It is unclear whether Nathan was saying the law required a 50-percent 

adjustment or whether he was making what he believed was an equitable proposal. The 

terms of the separation agreement suggest, however, that the parties entered into what 

they believed was a fair agreement, not that the law required the deviation. In the 

separation agreement, the parties mutually agreed that the worksheet amount would be 

“unjust or inappropriate” in their case in light of the shared parenting. They also agreed 

that the 50-percent deviation would allow both parties to maintain the children’s standard 

of living and that doing so was in the children’s best interest. This language suggests that 

Anna voluntarily agreed to a 50-percent reduction for personal reasons, not that Nathan 
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misled her into believing such a deviation was required by law. We see no abuse of 

discretion in the trial court’s denial of Civ.R. 60(B) relief on the child-support issue. The 

trial court reasonably could have found no fraud, misrepresentation, or mutual mistake.  

{¶ 31} With regard to spousal support, Anna testified: “Nathan told me that I had 

to choose either child support or alimony, that I wasn’t allowed to have both.” (Hearing Tr. 

Vol. I at 95.) According to Anna, he recommended her choosing child support, which 

would be better for her financially. (Id.) Anna also testified that Nathan told her he could 

not afford a lump-sum payment if she elected to take alimony. (Id. at 120.) Finally, she 

testified that he offered to pay for their children’s health care, sports fees, and other 

necessities if she chose child support and did not demand any compensation for home 

equity. (Id.) For his part, Nathan denied telling Anna anything about having to pick either 

child support or spousal support.  

{¶ 32} As noted above, the magistrate found that Nathan did tell Anna she was not 

allowed to have child support and spousal support. When reviewing Nathan’s objections, 

the trial court agreed that Nathan had made the statement. The trial court inferred, 

however, that Nathan may “have meant that he couldn’t afford both child and spousal 

support, not that he intentionally misrepresented the law to Anna.” (June 14, 2021 

Decision and Judgment Entry at 14.) The trial court also reasoned that Anna could have 

investigated the issue herself. Therefore, the trial court found that Anna had not proven a 

knowing misrepresentation by Nathan or justifiable reliance on what he told her.  

{¶ 33} Upon review, we believe the trial court’s inference about the meaning of 

Nathan’s statement was unreasonable. Anna testified that Nathan said she “wasn’t 

allowed to have” both child support and spousal support and that she “had to” choose 
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one or the other. (Emphasis added.) This testimony does not support a reasonable 

inference that Nathan meant he could not afford to pay both.  

{¶ 34} If Nathan truly believed that Anna was not allowed to receive child support 

and spousal support, then his statement to her would not constitute fraud or a knowing 

misrepresentation. But the magistrate and the trial court both found that Nathan made the 

statement, 4  which undoubtedly was incorrect, as nothing in domestic-relations law 

precluded Anna from receiving both child support and spousal support. Therefore, the 

parties’ separation agreement was the product of a mutual mistake with regard to spousal 

support.  

{¶ 35} The parties’ mistake about spousal support was a material one. The 

separation agreement awarded Anna a vehicle (which she sold, apparently because she 

could not afford the debt), $85,000 from Nathan’s retirement account, and 50-percent of 

the “worksheet” child-support amount for four children. In light of the parties’ 17-year 

marriage and the disparity in their incomes, Anna almost certainly would have been 

entitled to a substantial spousal-support award. 

{¶ 36} Once approved and incorporated into the trial court’s dissolution decree, the 

separation agreement became a binding contract. A mutual mistake of fact or law 

regarding a material term of a contract is grounds for rescission:  

“A contract may be rescinded under the doctrine of mutual mistake 

 
4 Nathan claims the trial court did not find that he made the statement about which Anna 
testified. He suggests the trial court meant that if he made the statement it addressed his 
ability to afford child support and spousal support. (Appellee’s Brief at 25.) We disagree. 
In its ruling, the trial court explicitly found that “[o]ne misdirection upon which Anna relied 
to her detriment was that Nathan told her she could receive child support or spousal 
support but not both.” (June 14, 2021 Decision and Judgment Entry at 14.) 
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when the agreement is based upon a material mistake of fact or law.” In re 

Estate of Stamm, 11th Dist. No.2005-T-0098, 2006-Ohio-5176, at ¶ 25 

(citation omitted). “A mistake is material to a contract when it is ‘a mistake 

* * * as to a basic assumption on which the contract was made [that] has a 

material effect on the agreed exchange of performances.’ ” Reilley v. 

Richards, 69 Ohio St.3d 352, 353, 632 N.E.2d 507, 1994-Ohio-528 (citation 

omitted). Regarding settlement agreements, “[i]f each party is mistaken as 

to a material fact of settlement, then there could be no meeting of the minds, 

and thus no valid contract for settlement.” Connolly v. Studer, 7th Dist. No. 

07 CA 846, 2008-Ohio-1526, at ¶ 24. 

KMV V Ltd. v. DeBolt, 11th Dist. Portage No. 2010-P-0032, 2011-Ohio-525, ¶ 27; see 

also State ex rel. Walker v. Lancaster City School Dist. Bd. of Edn., 79 Ohio St.3d 216, 

220, 680 N.E.2d 993 (1997) (“The mistake here is a mutual mistake of fact and law 

permitting rescission.”); Reed v. Triton Servs., Inc., 12th Dist. Clermont No. CA2018-07-

049, 2019-Ohio-1587, ¶ 64 (recognizing that rescission may be proper when an 

agreement is based on a mutual mistake of law or fact because the mistake undermines 

the existence of a contract).  

{¶ 37} As explained above, Civ.R. 60(B)(1) is a proper vehicle for rescission when 

a party to a dissolution decree seeks to vacate the decree based on a material mistake 

in the underlying separation agreement. We conclude that the trial court acted 

unreasonably, and thereby abused its discretion, in failing to find Anna entitled to relief 

under Civ.R. 60(B)(1) on the basis of a mutual mistake regarding her entitlement to 

spousal support along with child support. Due to that mistake, there was no valid 
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separation agreement on which a dissolution decree could have been based. Moreover, 

if the decree is vacated, Anna appears, at a minimum, to have a valid claim for spousal 

support. Anna also filed her motion within one year of the dissolution decree, nothing 

before us suggests that this was an unreasonable time, and the trial court made no such 

finding. Anna testified that she did not discover her right to spousal support until the issue 

arose during an outing with a friend and acquaintances in the spring of 2019.5 (Tr. Vol. I 

at 117-118.)  

{¶ 38} In opposition to our analysis, Nathan argues that Anna signed the 

separation agreement willingly and voluntarily. He stresses her admission at the hearing 

that she did not read everything in the agreement. He also asserts that Anna had a 

general understanding of the parties’ assets and debts as well as his income. He argues 

that she cannot rely on her own failure to determine the value of known assets. He further 

asserts that she is responsible for the agreement she signed, regardless of whether she 

read or understood it. Finally, Nathan notes that he remarried shortly after the dissolution 

decree in reliance on it.  

{¶ 39} With regard to “mistake” as it pertains to spousal support, Nathan faults 

Anna for accepting his alleged representation and not taking independent action to 

discover the truth. He cites Reilley v. Richards, 69 Ohio St.3d 352, 632 N.E.2d 507 (1994) 

for the proposition that even a mutual mistake will not justify rescission of a contract if the 

complaining party was negligent in not discovering the mistake. He also argues that Anna 

should not be permitted to rescind the separation agreement because she has obtained 

 
5 When Anna attempted to explain in more detail how the spousal-support issue arose 
and what she had learned, Nathan’s counsel objected on the basis of hearsay. 



 
-22-

substantial benefits from it. He draws an analogy to cases holding that a party who signs 

a release cannot attack its validity without tendering back any consideration received.  

{¶ 40} Upon review, we agree with Nathan’s arguments about Anna voluntarily 

accepting the terms of the separation agreement and having general knowledge of the 

parties’ assets and liabilities. But those issues have no impact on Anna’s spousal-support 

argument. She is not suggesting unawareness that the separation agreement omitted 

spousal support. Her argument concerns the reason the agreement omitted spousal 

support, namely the existence of a mutual mistake regarding her eligibility for it. The fact 

that Anna voluntarily entered into the agreement and accepted its terms does not 

undermine this argument.  

{¶ 41} In the Reilley case cited by Nathan, the parties entered into a real-estate 

purchase contract. Following the transaction, the buyer sought rescission on the basis 

that a significant portion of the subject property was in a floodplain, which precluded him 

from building a home. The trial court granted rescission based on mutual mistake 

regarding the floodplain issue. The Tenth District reversed, reasoning that the buyer could 

have discovered the floodplain problem if he had hired an engineer. The Ohio Supreme 

Court reversed the Tenth District, finding rescission proper. It recognized that a party is 

entitled to rescission “where there is a mutual mistake as to a material part of the contract 

and where the complaining party is not negligent in failing to discover the mistake.” Reilley 

at 352-353. The Ohio Supreme Court deemed the floodplain problem material to the 

contract and noted that neither party was aware of the problem at the time of contracting. 

Although the buyer was himself an attorney, the Reilley court noted that he had “no 

experience in real estate law and, thus, was an unsophisticated party at the time of the 
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transaction.” Id. at 354. The Ohio Supreme Court also noted that the floodplain could not 

be seen by looking at the property. Id. Finally, the Reilley court found that the buyer was 

not negligent in failing to hire engineers to discover the floodplain issue. Id.  

{¶ 42} Here the parties’ mutual mistake regarding Anna’s purportedly not being 

allowed to receive child support and spousal support was a material one. We also see no 

negligence on Anna’s part. She testified below that she trusted Nathan and believed what 

he said about her being required to elect child support or spousal support. She explained: 

“I trusted everything he said. I mean we, we went into this as a friendly like separation. I 

had no—there was no, you know, I hate you, all of that kind of stuff, you know, that maybe 

some divorces go through. We said we wanted to keep things on a friendly level. We had 

four kids. We needed to be able to work together so I trusted everything that he told me.” 

(Tr. Vol. I at 101.)  

{¶ 43} The record demonstrates that Nathan took the lead in structuring the terms 

of the dissolution and that Anna trusted him and reasonably believed what he told her. 

Nothing suggests that Anna had any cause to question Nathan’s representations. She 

had no experience in domestic-relations law and was an unsophisticated party in that 

regard. Absent any reason to question the veracity of what Nathan told her, we also see 

no negligence in Anna’s failure to consult with an attorney about the issue.  

{¶ 44} We note too that while Nathan’s remarriage is a relevant consideration, 

remarriage does not preclude granting Civ.R. 60(B) relief, particularly where the non-

moving party is the one who remarried. In Whitman, the Ohio Supreme Court reasoned 

that “while the remarriage of a party is a factor which may weigh against the granting of 

a Civ.R. 60(B) motion, it does not automatically prevent the court from finding that such 
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relief is appropriate under all of the circumstances.” Whitman at 243. Here Nathan’s 

remarriage less than one year after the dissolution decree does not preclude Anna from 

obtaining vacation of the decree on the basis of mutual mistake. The parties’ mistake 

regarding Anna’s entitlement to spousal support means that there was no meeting of the 

minds and no valid contract on which to base the dissolution decree. Under these 

circumstances, vacation of the decree is appropriate despite Nathan’s remarriage. 

{¶ 45} Finally, we are unpersuaded that Anna’s receipt of benefits under the 

separation agreement precludes her from obtaining Civ.R. 60(B) relief. In support of his 

argument that Anna must “tender back” all benefits she received under the separation 

agreement before seeking Civ.R. 60(B) relief, Nathan cites case law involving the setting 

aside of releases on the basis of fraud in the inducement.  

{¶ 46} We are unconvinced that case law involving the return of consideration paid 

for the release of a cause of action applies equally to dissolution decrees. In the case of 

a release, a party receives compensation in exchange for signing a release of legal 

claims. Here Nathan did not pay Anna any money in exchange for agreeing to forego 

spousal support or as consideration for agreeing to end the marriage. The parties’ simply 

agreed on a division of their joint marital property and child support. If the dissolution 

decree is vacated, Anna does not “owe” Nathan the return of any money, which belonged 

to both of them while they were married. In the absence of a valid dissolution decree, all 

marital assets still would belong to them jointly, regardless of which party was holding the 

asset. In short, Nathan’s analogy to cases involving releases is unworkable in the 

domestic-relations context, and we have not found any case applying a tender-back 
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requirement when a party seeks relief from a dissolution decree under Civ.R. 60(B).6  

III. Conclusion 

{¶ 47} For the foregoing reasons, we sustain Anna’s assignments of error insofar 

as she contends the trial court erred in failing to grant her relief under Civ.R. 60(B)(1) 

based on a mutual mistake regarding her entitlement to receive both child support and 

spousal support. The trial court’s June 14, 2021 Decision and Judgment Entry is reversed, 

and the case is remanded with instructions for the trial court to vacate the parties’ 

dissolution decree.  

. . . . . . . . . . . . . 

 

DONOVAN, J. and LEWIS, J., concur.             
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6 Nathan also fails to address case law holding that a party is not required to tender back 
consideration before challenging the validity of a release on the basis of mutual mistake 
rather than fraud. See Coburn v. Auto-Owners Ins. Co., 189 Ohio App.3d 322, 2010-Ohio-
3327, 938 N.E.2d 400, ¶ 16 (10th Dist.) (“Courts generally do not require a tender of 
consideration when a release is set aside on the grounds of mutual mistake.”); Carnes v. 
Downing, 3d Dist. Logan No. 8-2000-12, 2000 WL 1420279, *3-4 (Sept. 27, 2000); 
Pizzino v. Lightning Rod Mut. Ins. Co., 93 Ohio App.3d 246, 638 N.E.2d 146 (1994). 
Therefore, to the extent that cases involving releases from liability could apply by analogy, 
Nathan has not shown how they help him in a case involving mutual mistake. 
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{¶ 1} Defendant-Appellant, Noah Matthew Burke, appeals from his conviction 

following a no-contest plea to having a weapon under disability (a third-degree felony), 

trafficking in marijuana (200 grams but less than 1,000 grams, a fourth-degree felony), 

possession of LSD (10 unit doses but less than 50 doses, a fourth-degree felony), and 

possession of marijuana (200 grams but less than 500 grams, a fifth-degree felony).  The 

no-contest plea followed the court’s denial of Burke’s motion to suppress evidence.  

{¶ 2} According to Burke, the trial court should have granted the motion to 

suppress because the arresting officer detained Burke for a time exceeding what was 

needed to research and issue a citation.  Burke also argues that suppression was proper 

because a free-air search of his vehicle was conducted by a canine dog who alerts to 

both legal and illegal substances.  Specifically, Burke contends that an illegal substance 

(marijuana) and legal substances (medical marijuana, hemp, and CBD oil) all contain 

tetrahydrocannabinol (“THC”).  Thus, because the canine dog used in this case could 

not distinguish between illegal and legal substances, there was no justification for a 

warrantless search. 

{¶ 3} We conclude that the trial court did not err in denying the motion to suppress 

evidence.  The police did not improperly extend the duration of a lawful stop of Burke’s 

vehicle.  Moreover, police may detain a stopped driver beyond a normal time frame if 

they encounter additional facts giving rise to a reasonable, articulable suspicion of 

criminal activity beyond that which prompted the initial stop.  Such facts existed here.  

The police officer also had probable cause for a search based on his observation of 

marijuana “shakes” on Burke’s person and his perception of a marijuana odor emanating 
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from Burke’s person and the car trunk, which all occurred before the dog alerted to drugs 

during the free-air sniff.    

{¶ 4} Given these holdings, we decline to consider whether the free-air sniff here 

might have been insufficient based on the legalization of hemp, CBD oil, or medical 

marijuana.    

{¶ 5} The trial court correctly overruled the motion to suppress, and the judgment 

of the trial court will be affirmed. 

 

I.  Facts and Course of Proceedings 

{¶ 6} On March 22, 2021, an indictment was filed charging Burke with the above 

weapons and drug charges.  The indictment arose from a traffic stop that occurred on 

August 26, 2020, in West Carrollton, Ohio.   At the time, West Carrollton Police Officer 

Matt Harper was working as a road patrol officer from 11:45 p.m. on August 25 to 8:00 

a.m. on August 26, 2020.  Transcript of Proceedings (Motion to Suppress) (“Tr.”), p. 5-6.  

Harper was wearing his uniform and was driving a marked police cruiser.  Id. at p. 7.   

{¶ 7} At around 1:30 a.m., Officer Harper observed Burke’s automobile 

approaching from the rear and traveling over the posted speed limit of 25 miles per hour.  

Id. at p. 7-8.  Harper visually estimated the speed at 37 miles per hour, activated his 

radar, and confirmed that Burke was traveling at 35 miles per hour, which rapidly 

decreased to 27 miles per hour.  Id. at p. 8.  Harper then initiated a traffic stop and made 

contact with Burke, who was alone in the car.  Id. at p. 9. 

{¶ 8} Harper informed Burke of the reason for the stop and asked for his driver’s 
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license and proof of insurance.   Id.  When Burke handed Harper his driver’s license, 

his hands were visibly shaking, which displayed nervous tendencies and was not very 

common for a typical traffic stop  Id. at p. 9 and 23-24.  Burke was able to provide his 

license but was unable to produce an insurance card.  Id. at p. 9.  Harper went back to 

his cruiser, ran the information through LEADS, and determined Burke was a valid driver.  

Id.  Harper was also able to confirm that Burke had no warrants and that the vehicle was 

not stolen.  Id. at p. 21.  At that time, Harper would have had the information he needed 

to write a citation.  Id.   

{¶ 9} While running Burke’s name through LEADS, Harper recognized the name 

from a prior encounter but could not recall the incident.  As a result, Harper also ran 

Burke’s name through the police department’s in-house system.  He then recalled a 2019 

incident in which he had dealt with Burke as a juvenile.  Id. at p. 10 and 24.   Harper 

knew that Burke had a prior weapons charge as a juvenile but did not know if it had been 

dismissed or was some type of probation-eligible situation.  Id. at p. 16.  Burke did not 

present Harper with a permit to carry a concealed weapon in connection with the 

encounter; Burke was only 18 or 19 at the time and would not have been eligible.  Id.   

{¶ 10} At this point, Harper went back to Burke’s vehicle and asked if he could 

search it.  This was based on knowing that a friend of Burke’s had been killed and had 

been involved in drug trafficking, seeing Burke’s previous charges and what Burke had 

admitted to during a previous police interview, and seeing Burke’s hands visibly shaking.  

Tr. at p. 10 and 25.  This was about five minutes after the initial stop.  Id. at p. 25.  Burke 

did not consent to a search.  Id. at p. 10.     
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{¶ 11} Before asking to search, Harper handed Burke’s license back and asked if 

he could provide proof of insurance, but Burke could not.  Id.  Harper then returned to 

his cruiser to begin filling out a citation.  At that time, Harper also asked for a canine unit.  

Id.  The canine unit arrived 21 minutes after the initial stop.  Id. at p. 10 and 29.  Within 

a few minutes after Harper had called for the canine unit, Harper’s shift supervisor, Sgt. 

Brannon, arrived at the scene.  Id. at p. 26.   

{¶ 12} While filling out the citation, Harper had noticed another issue with the 

vehicle.  To make sure he was filling the citation out properly, Harper walked back up to 

Burke’s vehicle again to confirm that the address was correct, and Burke confirmed the 

address was correct.  Harper had also noticed the vehicle’s rear plate had no county or 

registration sticker; he, therefore approached it to make sure the sticker was not behind 

something.  At that point, Harper detected the odor of raw marijuana coming from what 

he believed was the trunk area.  Id. at p. 11 and 29.  Harper was familiar with the odor, 

as he had come in contact with it two or three times a week for the past six years.  Id. at 

p. 11 and 30-31.  Later, during the stop, Harper told another officer that he thought he 

had caught a whiff of something, but could not be sure.  Id. at p. 30. 

{¶ 13} Usually, writing a citation takes between eight and 12 minutes.  Id. at p. 31.  

However, Harper had not finished writing the citation when the canine unit arrived.  

Harper briefed the handler on what had occurred, during which time he was not working 

on the citation.  He then removed Burke from the vehicle around 22 or 23 minutes after 

the stop occurred, so that a free-air sniff could be conducted.  Id. at p. 30-31.   When 

Harper took Burke out of the car, he saw some loose marijuana, commonly referred to as 
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“shake,” on Burke’s shirt and smelled marijuana coming from Burke’s person.  Id. at p. 

13 and 31.  Burke indicated he had smoked marijuana earlier that evening.  Id. at p. 14.  

Harper did not ask Burke if he had a prescription for marijuana, and Burke did not say 

that he had a prescription.  Id. at p. 31 and 34.   

{¶ 14} Kettering police officer Brandon Harrison was the handler who arrived at the 

scene with his canine dog, Ox.  Tr. at p. 36 and 39.  Officer Harrison had trained with 

Ox for three months in a nationally accredited canine certification program and had also 

done continuing training after that for 16 to 30 hours a month.  Id. at p. 36-37.  Ox was 

a dual-purpose dog who did tracking and apprehension as well as drug detection.  Ox 

had been trained to detect cocaine, marijuana, heroin, and meth.  Id. at p. 38.        

{¶ 15} When Harrison got to the scene, he talked with Harper about what had 

occurred, and Harrison then conducted a free air sniff around the vehicle.  During the 

free air sniff, Ox alerted to the vehicle.  Id. at p. 40.   

{¶ 16} According to Harrison, the canine training was not adjusted after Ohio 

legalized hemp.  The department’s newest canine dog, however, was not being trained 

in marijuana detection.  Id. at p. 41.  Harrison indicated that Ox smells THC, which is an 

ingredient in marijuana.  He likened it to when someone enters a kitchen and smells 

cookies being made.  A dog will walk into the kitchen and smell the eggs, flour, sugar, 

and so forth.  Id. at p. 41-42.  As to THC, the level does not matter, as the dog is trained 

with a half- gram of marijuana up to bulk amounts.  Ox would alert to a low-grade 

marijuana as well as a high-end hash oil.  Id. at p. 42.      

{¶ 17} No changes were made in the canine training after Ohio legalized 
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prescription marijuana and CBD oil, nor were any changes made after certain Ohio cities 

stopped using canine units to establish probable cause.  Id.  

{¶ 18} After Ox alerted to the vehicle, Harper and Harrison conducted a search 

and located a substantial amount of marijuana, a firearm, LSD, baggies, a scale, and 

some other paraphernalia.  The majority of the items were located in the trunk area.  

The large amount of marijuana and a firearm were in the trunk, inside a combination-lock 

style travel bag.  Tr. at p. 14-15 and 44.  After the firearm was located, Burke was taken 

into custody.  Id. at p. 15.  At that time, Harper asked if Burke were willing to speak with 

him, but Burke declined.  Id. at p. 16.   

{¶ 19} Burke was subsequently charged with various offenses stemming from this 

incident.  After pleading not guilty, Burke filed a motion to suppress on April 21, 2021, 

and the trial court held a hearing on May 21, 2021.  At the hearing, Officers Harper and 

Harrison testified as indicated above, and the video of the stop was admitted as State’s 

Ex. 1.  The parties then filed post-hearing memoranda.   

{¶ 20} On July 26, 2021, the trial court overruled the motion to suppress.  The 

court found that Officer Harper had had sufficient probable cause to initiate the traffic stop 

and that the stop was not unreasonably extended.  Decision, Order and Entry Overruling 

Motion to Suppress (July 26, 2021) (“Decision”), p. 4.  The court further found that 

probable cause had existed for the search of the automobile based on the alert of the 

narcotics dog and Harper’s observation of loose marijuana on Burke’s person.  Id. at p. 

5.  Finally, the court rejected Burke’s argument that suppression was warranted because 

the canine dog involved in this case had been trained to detect both legal and illegal 
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substances.  The court first stressed that it would not legislate from the bench.  Id. at p. 

6.  In addition, the court noted Harrison’s testimony that the dog had been trained to 

detect THC and his comment that CBD oil does not contain THC.  Further, the court 

emphasized that while Ohio has legalized medical marijuana, no evidence was presented 

indicating that Burke had such a prescription at the time of the stop, nor had Burke made 

any such claim to the officers.  Id.   

{¶ 21} After the motion was overruled, Burke apparently pled no contest to the 

charges.1 He was then sentenced on October 15, 2021 to a term of basic probation 

supervision not to exceed five years, and other conditions, including community service.    

Burke timely appealed from his conviction.  

 

II.  Suppression  

{¶ 22} Burke’s sole assignment of error states that: 

The Trial Court Erred in Overruling Appellant’s Motion to Suppress.  

{¶ 23} Under this assignment of error, Burke has presented two issues.  The first 

concerns Burke’s claim that suppression was warranted because the arresting officer 

 
1 We say “apparently,” because the transmitted file does not contain any plea documents, 
nor are there any in the electronic docket on the clerk’s website.  However, Burke’s 
sentencing memorandum and the court’s termination entry both indicate that Burke pled 
no contest to the charges listed in the indictment.  Defendant’s Sept. 15, 2021 
Sentencing Memorandum, p. 1, and Termination Entry; Community Control (Sept. 16, 
2021), p. 1.  Nonetheless, a final appealable order exists here, because the termination 
entry contains the fact of conviction, the sentence, the judge’s signature, and a date time 
and stamp indicating the judgment’s entry on the court’s journal on September 16, 2021.  
See State ex rel. Lemaster v. Meigs Cnty. Court of Common Pleas, 161 Ohio St.3d 14, 
2020-Ohio-3776, 160 N.E.3d 713, ¶ 8-9.  We express no opinion on the absence of the 
plea documents, as neither party has raised the issue, and a final appealable order does 
exist.    



 

 

-9- 

detained him for a period exceeding what was needed to research and issue a citation.  

In this regard, Burke notes Officer Harper’s testimony that he usually takes eight to 12 

minutes to write a citation. Burke argues that Harper instead detained him for 23 minutes, 

which included long periods of inactivity, superfluous conversation with other officers, and 

unnecessary record checks of Burke’s juvenile history.   

{¶ 24} “Appellate review of a motion to suppress presents a mixed question of law 

and fact.  When considering a motion to suppress, the trial court assumes the role of trier 

of fact and is therefore in the best position to resolve factual questions and evaluate the 

credibility of witnesses. * * * Consequently, an appellate court must accept the trial court's 

findings of fact if they are supported by competent, credible evidence. * * * Accepting 

these facts as true, the appellate court must then independently determine, without 

deference to the conclusion of the trial court, whether the facts satisfy the applicable legal 

standard.”  State v. Burnside, 100 Ohio St.3d 152, 2003-Ohio-5372, 797 N.E.2d 71, ¶ 8.  

Accord State v. Ojezua, 2016-Ohio-2659, 50 N.E.3d 14, ¶ 15 (2d Dist.) 

{¶ 25} “The Fourth Amendment imposes a reasonableness standard upon the 

exercise of discretion by government officials. * * * ‘Thus, the permissibility of a particular 

law enforcement practice is judged by balancing its intrusion on the individual's Fourth 

Amendment interests against its promotion of legitimate governmental interests.’ ”  State 

v. Batchili, 113 Ohio St.3d 403, 2007-Ohio-2204, 865 N.E.2d 1282, ¶ 11, quoting 

Delaware v. Prouse, 440 U.S. 648, 654, 99 S.Ct. 1391, 59 L.Ed.2d 660 (1979).  “To 

justify a particular intrusion, the officer must demonstrate ‘specific and articulable facts 

which, taken together with rational inferences from those facts, reasonably warrant that 
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intrusion.’ ”  Id., quoting Terry v. Ohio, 392 U.S. 1, 21, 88 S.Ct. 1868, 20 L.Ed.2d 889 

(1968). 

{¶ 26} In the specific context of traffic stops, motorists may be delayed for a 

sufficient time to let officers issue tickets or warnings.  “This measure includes the period 

of time sufficient to run a computer check on the driver's license, registration, and vehicle 

plates.”  Id.  To decide if these tasks were completed “ ‘within a reasonable length of 

time, the court must evaluate the duration of the stop in light of the totality of the 

circumstances and consider whether the officer diligently conducted the investigation.’ ”  

Id. at ¶ 12, quoting State v. Carlson, 102 Ohio App.3d 585, 588, 657 N.E.2d 591 (9th 

Dist.1995).   

{¶ 27} “[A]n officer may not prolong a traffic stop to perform a drug sniff even if the 

‘overall duration of the stop remains reasonable in relation to the duration of other stops 

involving similar circumstances.’ ”  State v. Hall, 2017-Ohio-2682, 90 N.E.3d 276, ¶ 13 

(2d Dist.), quoting Rodriguez v. United States, 575 U.S. 357, 135 S.Ct. 1609, 191 L.Ed.2d 

492 (2015).  However, “[a] police officer need not have a reasonable suspicion that a 

vehicle contains contraband prior to summoning a canine drug unit or conducting a canine 

free air sniff.”  State v. Pack, 2d Dist. Montgomery No. 28458, 2020-Ohio-5033, ¶ 27, 

citing State v. Thomas, 2d Dist. Montgomery No. 22833, 2009-Ohio-3520, ¶ 15. 

{¶ 28} Contrary to the implication in Burke’s brief, the stop’s duration was not 

unreasonable simply because it exceeded the usual time for writing citations.  As noted, 

a totality of circumstances approach is used, and officers should not be unduly restricted 

to a specific time period.     
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{¶ 29} Under the totality of the circumstances here, the stop’s duration was 

reasonable.  In addition to reading the transcript, we have reviewed the video, and we 

do not find that Officer Harper was dilatory.  Furthermore, while Harper was able to obtain 

various information, Burke could never produce proof of insurance, even though Harper 

asked him twice for it.  See Rodriguez at 255, quoting Illinois v. Caballes, 543 U.S. 405, 

408, 125 S.Ct. 834, 160 L.Ed.2d 842 (2005) (“[b]eyond determining whether to issue a 

traffic ticket, an officer's mission includes ‘ordinary inquiries incident to [the traffic] stop.’ 

* * * Typically such inquiries involve checking the driver's license, determining whether 

there are outstanding warrants against the driver, and inspecting the automobile's 

registration and proof of insurance.”)  Accord State v. Ogletree, 2d Dist. Montgomery No. 

27767, 2018-Ohio-2327, ¶ 24.  Officer Harper also had not finished writing the citation 

before the canine unit arrived.  We therefore agree with the trial court that the officer did 

not unnecessarily extend the duration of the stop.  

{¶ 30} Furthermore, “ ‘the detention of a stopped driver may continue beyond [the 

normal] time frame when additional facts are encountered that give rise to a reasonable, 

articulable suspicion of criminal activity beyond that which prompted the initial stop.’ ”  

State v. Batchili, 113 Ohio St.3d 403, 2007-Ohio-2204, 865 N.E.2d 1282, ¶ 15, quoting 

State v. Howard, 12th Dist. Preble No. CA2006-02-002, 2006-Ohio-5656, ¶ 16.  The 

State argued this point in the trial court, but the court did not use it as a basis for its 

decision.  See July 9, 2021 Motion in Opposition to Defendant’s Motion to Suppress, p. 

5-6.   

{¶ 31} As indicated, to justify intrusion upon an individual's freedom of movement, 
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a “police officer must be able to point to specific and articulable facts which, taken together 

with rational inferences from those facts, reasonably warrant that intrusion.”  Terry, 392 

U.S. at 21, 88 S.Ct. 1868, 20 L.Ed.2d 889.  See also State v. Bobo, 37 Ohio St.3d 177, 

178, 524 N.E.2d 489 (1988).  “The ‘reasonable and articulable suspicion’ analysis is 

based on the collection of factors, not on the individual factors themselves.”  (Emphasis 

sic.)  Batchil at ¶ 19, citing United States v. Arvizu, 534 U.S. 266, 274, 122 S.Ct. 744, 

151 L.Ed.2d 740 (2002).  

{¶ 32} The collection of factors here included Officer Harper’s observation of 

Burke’s unusual nervousness.  See Illinois v. Wardlow, 528 U.S. 119, 124, 120 S.Ct. 

673, 145 L.Ed.2d 570 (2000) (“nervous, evasive behavior is a pertinent factor in 

determining reasonable suspicion”).  Harper also recalled an encounter in 2019 with 

Burke that led to a weapons charge.  In addition, Harper knew that Burke’s friend had 

been involved in drug trafficking and had been killed.  In fact, the video indicated that 

Burke’s weapons charge was connected to that prior event, when Burke sought out 

someone suspected of the murder.  State’s Ex. 1 at 1:45: 25 – 34 and 1:52.    

{¶ 33} Another circumstance was that Harper believed he smelled marijuana when 

he checked the license tag.  While Harper later stated at the scene that he “got a faint 

odor but * * * couldn’t be sure,” all these facts combined provided a reasonable suspicion 

for extending the initial traffic stop until the canine unit arrived.  While it is true that 

reasonable suspicion cannot be predicated solely on one’s association with a person who 

has committed unlawful acts, this was not the only factor.  In fact, Harper recalled his 

own recent experience with Burke and observations he made as a result of Burke’s police 
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interview.   

{¶ 34} Notably, the trial court specifically found Harper’s testimony credible.  

Decision at p. 4.  We defer to trial court decisions on credibility if they are supported by 

competent, credible evidence, since trial courts are in the best position to evaluate 

witnesses and assess credibility.  E.g., State v. Lancaster, 2018-Ohio-315, 104 N.E.3d 

951, ¶ 47 (2d Dist.).  Here, the court’s decision was supported by competent, credible 

evidence.  Accordingly, the court did not err in finding that the stop’s duration was 

reasonable and that Burke’s constitutional rights were not violated.  

{¶ 35} As a further point, the trial court also found probable cause for the 

automobile search because Officer Harper observed loose marijuana “shake” on Burke’s 

clothing when he removed Burke from the car.  Decision at p. 2 and 5.  This occurred 

before Ox alerted to the marijuana.  State’s Ex. 1 at 1:53.  As support for its decision, 

the trial court cited State v. Greenwood, 2d Dist. Montgomery No. 19820, 2004-Ohio-

2737.  Decision at p. 5.  

{¶ 36} In Greenwood, we found that even if a defendant “had been detained longer 

than needed to complete the traffic stop in order to facilitate a drug sniff,” the officer had 

reasonable suspicion for believing the vehicle contained drugs because he “actually saw 

marijuana seeds and leaves on the passenger seat and floorboard” when he approached 

the vehicle.  Id. at ¶ 10.  We therefore found no constitutional violation.  Id.  In addition, 

we found that the officer’s observation “gave him probable cause to believe that the 

vehicle contained contraband.”  Id. at ¶ 11.   

{¶ 37} Burke has not commented on this point in his brief.  We note that Officer 
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Harper not only observed the shake, he also said he could smell marijuana right after he 

removed Burke from the car.  R.C. 3796.06(A)(3) does allow possession of prescribed 

marijuana plant material.  However, while a person holding a valid marijuana license can 

possess plant marijuana, regarding the “shake” on Burke’s clothing, Ohio Adm.Code 

3796:7-2-05(G)(2) requires medical marijuana to be maintained only in the containers 

approved in subsection (G).  Ohio Adm.Code 3796:7-2-05(E) also requires that medical 

marijuana be kept in a “in a secure location so as to prevent theft, loss, or access by 

persons not authorized” to possess medical marijuana.   Consequently, an officer could 

reasonably conclude that the marijuana was being illegally possessed when he observed 

shake all over Burke’s shirt and clothing, even if it was legitimate medical marijuana.   In 

addition, Harper had previously detected the odor of raw marijuana at the trunk of the car. 

Prior to Ox alerting, Burke admitted to Harper that he had smoked marijuana earlier in the 

evening. State’s Ex. 1 at 1:54:03. 

{¶ 38} Given these facts, we agree with the trial court that Burke had probable 

cause at that point to search the vehicle.  At a minimum, this would have provided 

reasonable suspicion for extending the stop.  State v. Vega, 154 Ohio St.3d 569, 2018-

Ohio-4002, 116 N.E.3d 1262, ¶ 17 (“[w]hen an officer has reasonable suspicion of criminal 

activity, however, nothing in Rodriguez[, 575 U.S. 357, 135 S.Ct. 1609, 191 L.Ed.2d 492] 

limits his ability to prolong the stop for a reasonable time in order to conduct an 

investigation”).       

{¶ 39} Burke has advanced a second argument in support of suppressing 

evidence.  This argument is based on the recent legalization of hemp, CBD oil and 
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medical marijuana.  According to Burke, if a dog alerts to both legal and illegal 

substances in the same way, an alert would not reasonably reveal a fair probability of 

criminal activity.  Burke points out (without accompanying evidence having been 

presented below) that prosecutors around the country have decided to no longer search 

vehicles based solely on the alert of a canine animal that is trained to detect THC.  He 

also stresses that the Colorado Supreme Court has recently held that a canine alert does 

not constitute probable cause.  See Appellant’s Brief, p. 12, citing People v. McKnight, 

2019 CO 36, 446 P.3d 397.   

{¶ 40} The trial court rejected Burke’s argument, noting first that it did not intend to 

legislate from the bench.  Decision at p. 6.  The court also found Burke’s argument 

misplaced because Ox was trained to detect THC, while CBD oil, which is legal, does not 

contain this ingredient.  Id.  The court further observed that Burke did not make any 

claim during the traffic stop that he had a medical marijuana card, nor was any evidence 

presented to this effect during the hearing.  Id. 

{¶ 41} In view of the fact that Officer Harper had probable cause for the search 

before the dog sniff, due to his observation of marijuana shake and his perception of the 

odor of marijuana on Burke’s person and at the car trunk, there is no need to consider 

Burke’s second argument, and we decline to do so.   

{¶ 42} Based on the preceding discussion, Burke’s sole assignment of error is 

overruled.   

 

III.  Conclusion 
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{¶ 43} Burke’s assignment of error having been overruled, the judgment of the trial 

court is affirmed. 

. . . . . . . . . . . . . 

TUCKER, P.J. and LEWIS, J., concur.             
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WELBAUM, J. 

 

{¶ 1} Defendant-appellant, Anthony D. Grant, Jr., appeals from his conviction in 

the Greene County Court of Common Pleas after pleading no contest to one count of 

aggravated possession of drugs.  In support of his appeal, Grant claims that the trial 

court erred by failing to suppress drug evidence that a police officer discovered inside of 

Grant’s vehicle during a traffic stop.  Specifically, Grant claims that when ruling on his 

motion to suppress, the trial court failed to state an essential factual finding on the record 

as required by Crim.R. 12(F).  Grant also claims that the warrantless search of his vehicle 

was not supported by probable cause.  For the reasons outlined below, the judgment of 

the trial court will be affirmed. 

 

Facts and Course of Proceedings 

{¶ 2} On November 13, 2020, a Greene County grand jury returned an indictment 

charging Grant with a fifth-degree-felony count of aggravated possession of drugs and a 

forfeiture specification.  The charge resulted from Fairborn Police Sergeant Gary 

Mader’s discovery of marijuana and psilocyn (mushrooms) inside Grant’s vehicle during 

a traffic stop for speeding.  Following his indictment, Grant filed a motion to suppress the 

drug evidence on grounds that Sgt. Mader’s search of his vehicle was not supported by 

probable cause.  The trial court then held a hearing on the motion, during which Sgt. 

Mader was the only witness to testify. 

{¶ 3} Sgt. Mader testified that he had been a law enforcement officer for 24 years 



 

 

-3- 

and had specialized training in narcotics.  Specifically, Sgt. Mader testified that he had 

been trained by the federal Drug Enforcement Agency on basic and advanced narcotics 

investigations.  In addition, Sgt. Mader testified that he was a certified drug recognition 

expert who was trained to recognize all categories of drugs, including marijuana.  Sgt. 

Mader further testified that he had served as a detective for Greene County’s ACE Task 

Force and had extensive experience investigating, arresting, and participating in the 

prosecution of misdemeanor and felony drug offenses.  With regard to marijuana, Sgt. 

Mader testified that he was familiar with the odors of raw and burnt marijuana and that he 

had been trained on both of those odors.  

{¶ 4} Concerning the incident in question, Sgt. Mader testified that on August 3, 

2020, he was on patrol in a marked cruiser when he stopped Grant for speeding in the 

area of East Xenia Drive and Chapelgate Drive in the city of Fairborn, Greene County, 

Ohio.  Sgt. Mader testified that when he approached Grant’s vehicle, he observed that 

Grant was the driver and the only occupant therein.  Sgt. Mader testified that he 

introduced himself to Grant, told him the reason for the traffic stop, and asked him for his 

driver’s license and proof of insurance.    

{¶ 5} Continuing, Sgt. Mader testified that while he was interacting with Grant, the 

driver-side window to Grant’s vehicle was down.  Sgt. Mader testified that “[u]pon 

contacting the driver’s window, [he] could smell both raw and burnt marijuana coming 

from inside the vehicle.”  Suppression Tr., p. 8.  Sgt. Mader also testified that he 

“lean[ed] in closer to the interior of the vehicle and smell[ed] the actual inside of the 

vehicle” while Grant was gathering his license and proof of insurance.  Id.  Upon doing 
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so, Sgt. Mader testified that he noticed “the odor was stronger in there than it was while 

[he] was standing outside the vehicle.”  Id. at 8-9. 

{¶ 6} After detecting the odors of raw and burnt marijuana, Sgt. Mader called 

another officer to assist him at the scene so that he could safely conduct a search of 

Grant’s vehicle.  When the backup officer arrived, Sgt. Mader informed Grant that he 

could smell marijuana inside of his vehicle and asked Grant if the vehicle contained any 

drugs.  According to Sgt. Mader, Grant denied possessing, smoking, or someone else’s 

smoking marijuana inside of his vehicle.  Despite Grant’s statements, Sgt. Mader 

decided to proceed with a warrantless search of the vehicle.  

{¶ 7} During the search of Grant’s vehicle, Sgt. Mader observed a purple backpack 

lying on the passenger-side floorboard.  Sgt. Mader testified that he opened the 

backpack and found a bag of marijuana, a bag of mushrooms, and a digital scale 

contained therein.  Sgt. Mader also testified that he found marijuana inside some foil in 

the rear driver-side door of Grant’s vehicle.  Sgt. Mader further testified that Grant 

admitted to knowing the marijuana was inside the backpack after it was found and that 

Grant did not show any signs of drug impairment during the traffic stop.  

{¶ 8} Following Sgt. Mader’s testimony, the State rested and the trial court took the 

matter under advisement.  On May 6, 2021, the trial court issued a judgment denying 

Grant’s motion to suppress on grounds that Sgt. Mader had had probable cause to 

conduct a warrantless search of Grant’s vehicle by virtue of smelling the odor of burnt 

marijuana coming from the interior of the vehicle.  Grant thereafter entered a no contest 

plea to aggravated possession of drugs and stipulated to the forfeiture specification.  The 
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trial court found Grant guilty and sentenced him to five years of community control 

sanctions and a suspended six-month jail term.  

{¶ 9} Grant now appeals from his conviction, raising a single assignment of error 

for review. 

 

Assignment of Error 

{¶ 10} Grant contends that the trial court erred by denying his motion to suppress 

because: (1) the trial court failed to state an essential factual finding on the record as 

required by Crim.R. 12(F); and (2) the warrantless search of his vehicle was not supported 

by probable cause.  We disagree with both of Grant’s claims. 

 

Standard of Review 

{¶ 11} “Appellate review of a motion to suppress presents a mixed question of law 

and fact.  When considering a motion to suppress, the trial court assumes the role of trier 

of fact and is therefore in the best position to resolve factual questions and evaluate the 

credibility of witnesses.”  (Citation omitted.)  State v. Burnside, 100 Ohio St.3d 152, 

2003-Ohio-5372, 797 N.E.2d 71, ¶ 8.  “Consequently, an appellate court must accept the 

trial court’s findings of fact if they are supported by competent, credible evidence. * * * 

Accepting these facts as true, the appellate court must then independently determine, 

without deference to the conclusion of the trial court, whether the facts satisfy the 

applicable legal standard.”  (Citations omitted.)  Id. 
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Crim.R. 12(F) 

{¶ 12} As previously discussed, Grant is challenging the trial court’s decision 

denying his motion to suppress on grounds that the trial court failed to comply with Crim.R. 

12(F).  Grant claims that the trial court failed to comply with Crim.R. 12(F) because the 

court did not expressly find on the record that Sgt. Mader’s suppression hearing testimony 

was credible.  We disagree. 

{¶ 13} Crim.R. 12(F) provides, in relevant part, that: “Where factual issues are 

involved in determining a motion, the court shall state its essential findings on the record.”  

Therefore, “Crim.R. 12(F) mandates that a trial court state its essential findings on the 

record when factual issues are involved in determining a motion to suppress.”  State v. 

Brown, 2d Dist. Montgomery No. 24297, 2012-Ohio-195, ¶ 10.  However, “[i]n order to 

invoke this provision, trial counsel must request the trial court to state its essential findings 

of fact on the record.”  Id., citing State v. Benner, 40 Ohio St.3d 301, 317, 533 N.E.2d 

701 (1988).  Accord State v. Allen, 2d Dist. Montgomery No. 28874, 2021-Ohio-3047, 

¶ 26, citing State v. Adams, 146 Ohio St.3d 232, 2016-Ohio-3043, 54 N.E.3d 1227, ¶ 16. 

{¶ 14} “[I]f a defendant does not request findings of fact, any error is forfeited.”  

State v. Adams, 144 Ohio St.3d 429, 2015-Ohio-3954, 45 N.E.3d 127, ¶ 112, citing State 

v. LaMar, 95 Ohio St.3d 181, 2002-Ohio-2128, 767 N.E.2d 166, ¶ 47.  That is, a 

defendant waives any error if he or she does not invoke Crim.R. 12(F) by requesting the 

trial court to state its essential findings of fact.  State v. Winn, 2d Dist. Montgomery No. 

17194, 1999 WL 76797, *3 (Feb. 19, 1999), citing State v. Eley, 77 Ohio St.3d 174, 179, 
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672 N.E.2d 640 (1996).1  See also LaMar at ¶ 47.  This court has also held that “if the 

defendant does not object to the lack of findings, the error is harmless if the evidence is 

sufficient to demonstrate the basis for the trial court’s decision.”  State v. White, 2d Dist. 

Montgomery No. 23905, 2011-Ohio-503, ¶ 19, citing State v. Sanchez, 2d Dist. Greene 

No. 97-CA-32, 1998 WL 199618, *10 (Apr. 24, 1998).   

{¶ 15} In this case, the record establishes that Grant never requested that the trial 

court state its essential factual findings on the record and thus waived any error in that 

regard.  Even if there had been no waiver, the record also establishes that the trial court 

did not commit any error under Crim.R. 12(F), as trial court made the following factual 

findings in its judgment entry denying Grant’s motion to suppress: 

Sgt. Mader testified that he had approximately 24 years of 

experience as a police officer and had been a sergeant with the Fairborn 

Police Department since 2008.  Sgt. Mader has specialized training in 

narcotics including DEA training and experience in drug investigations.  

Sgt. Mader is certified as a drug recognition expert, including of [sic] the 

drug marijuana.  Sgt. Mader testified that he is familiar with the odor of both 

raw and burnt marijuana. 

On Aug. 3, 2020, Sgt. Mader was working patrol in uniform in a 

marked cruiser.  He made a traffic stop of Defendant’s car for speeding.  

Sgt. Mader went up to Defendant’s driver’s side window to ask for 

identification.  At the window, Sgt. Mader could smell both raw and burnt 

 
1 Winn and Eley cite to former Crim.R. 12(E), the provisions of which are now set forth in 
Crim.R. 12(F). 
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marijuana coming from inside Defendant’s car.  The odors were stronger 

inside the car than outside the car.  Sgt. Mader summoned a second unit.  

Once the second officer arrived, Sgt. Mader informed the Defendant that 

Sgt. Mader could smell drugs inside the car.  The Defendant denied having 

drugs inside his car and denied that anyone had been smoking marijuana 

inside his car.  

Sgt. Mader searched the vehicle, including an unlocked backpack, 

and found contraband in the backpack.  He also found foil in the rear 

driver’s side door with marijuana inside it. 

Judgment Entry Denying Motion to Suppress (May 6, 2021), p. 1-2.   

{¶ 16} Although the trial court did not expressly state that it found Sgt. Mader’s 

testimony to be credible, that fact can be reasonably inferred from the trial court’s decision 

denying Grant’s motion to suppress.  This is because the trial court’s decision, i.e., that 

Sgt. Mader had probable cause to conduct a warrantless search of Grant’s vehicle, was 

based on Sgt. Mader’s testimony that he had smelled the odor of bunt marijuana coming 

from inside Grant’s vehicle.  Because the trial court relied on Sgt. Mader’s testimony to 

reach its decision, it necessarily follows that the trial court found Sgt. Mader’s testimony 

to be credible.  Therefore, in addition to being waived, Grant’s claim that the trial court 

violated Crim.R. 12(F) by failing to make a finding as to Sgt. Mader’s credibility lacks 

merit. 

 

Probable Cause 
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{¶ 17} For his second argument, Grant contends that the trial court should have 

suppressed the drug evidence discovered in his vehicle because Sgt. Mader did not have 

probable cause to conduct the warrantless search.  Grant claims that there was no 

probable cause because Sgt. Mader testified that he did not observe Grant smoking 

marijuana or notice Grant showing any signs of drug impairment during the traffic stop in 

question.  We disagree with Grant’s claims. 

{¶ 18} The Fourth Amendment to the United States Constitution and Section 14, 

Article I of the Ohio Constitution protect individuals from unreasonable searches and 

seizures.  Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968).  “In order 

for a search or seizure to be reasonable under the Fourth Amendment, it must be based 

upon probable cause and executed pursuant to a warrant, unless an exception to the 

warrant requirement is applicable.”  State v. Battle, 10th Dist. Franklin No. 10AP-1132, 

2011-Ohio-6661, ¶ 26, citing State v. Moore, 90 Ohio St.3d 47, 49, 734 N.E.2d 804 

(2000). 

{¶ 19} “One of the exceptions to the warrant requirement is the automobile 

exception, which ‘allows police to conduct a warrantless search of a vehicle if there is 

probable cause to believe that the vehicle contains contraband [* * *] and exigent 

circumstances necessitate a search or seizure.’ ”  State v. Perdue, 2d Dist. Montgomery 

No. 27499, 2017-Ohio-8762, ¶ 23, quoting State v. Mills, 62 Ohio St.3d 357, 367, 582 

N.E.2d 972 (1992), citing Chambers v. Maroney, 399 U.S. 42, 48, 90 S.Ct. 1975, 26 

L.Ed.2d 419 (1970).  The traditional exigency for this exception to the warrant 

requirement is a vehicle’s mobility.  Id., citing Mills at 367 and California v. Carney, 471 
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U.S. 386, 393, 105 S.Ct. 2066, 85 L.Ed.2d 406 (1985).  That is, “ ‘[i]f a car is readily 

mobile and probable cause exists to believe it contains contraband, the Fourth 

Amendment * * * permits police to search the vehicle without more.’ ”  Id., quoting 

Pennsylvania v. Labron, 518 U.S. 938, 940, 116 S.Ct. 2485, 135 L.Ed.2d 1031 (1996), 

citing Carney at 393. 

{¶ 20} “When probable cause is found to exist under the facts and circumstances 

of a given case, law enforcement officers have the necessary constitutional justification 

to explore any areas in the vehicle, including all movable containers and packages that 

may reasonably contain the object of their search.”  State v. Davenport, 2017-Ohio-688, 

85 N.E.3d 443, ¶ 23 (2d Dist.), citing State v. Shipp, 2d Dist. Montgomery No. 24933, 

2012-Ohio-6189, ¶ 33, and State v. Welch, 18 Ohio St.3d 88, 92, 480 N.E.2d 384 (1985).  

Therefore, “ ‘[t]he scope of the search extends to anywhere in the vehicle that contraband 

might be hidden[,]’ ” including “a closed container if there is probable cause to believe it 

contains evidence related to the crime under investigation.”  State v. Boyd, 2d Dist. 

Montgomery No. 28490, 2020-Ohio-125, ¶ 17, quoting State v. Thompson, 2d Dist. 

Montgomery No. 25658, 2013-Ohio-4825, ¶ 13, citing United States v. Ross, 456 U.S. 

798, 825, 102 S.Ct. 2157, 72 L.Ed.2d 572 (1982) and State v. Roberts, 2d Dist. 

Montgomery No. 21221, 2006-Ohio-3042, ¶ 18. 

{¶ 21} “[T]he smell of marijuana, alone, by a person qualified to recognize the odor, 

is sufficient to establish probable cause to search a motor vehicle, pursuant to the 

automobile exception to the warrant requirement.”  Moore, 90 Ohio St.3d at 48, 734 

N.E.2d 804.  “There need be no other tangible evidence to justify a warrantless search 
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of a vehicle.”  Id.   

{¶ 22} In this case, Sgt. Mader testified that, during the traffic stop in question, he 

smelled the odors of raw and burnt marijuana coming from inside Grant’s vehicle while 

he was at the driver-side window, and that those odors became more intense when he 

leaned in closer to the interior of the vehicle.  Although R.C. 3796.06(A)(3) allows for the 

possession of medical marijuana “plant material,” section (B)(1) of the statue prohibits 

“the smoking or combustion of medical marijuana.”  Because Sgt. Mader smelled the 

odor of burnt marijuana, he had probable cause to search the vehicle notwithstanding the 

possibility that Grant had a medical marijuana license, as the odor of burnt marijuana is 

indicative of smoking it in violation of R.C. 3796.06(B)(1).  See State v. Caldwell, 12th 

Dist. Butler No. CA2021-02-017, 2021-Ohio-3777, ¶ 19, quoting R.C. 3796.06(B)(1) (“The 

odor of burnt marijuana was indicative of probable cause * * * even though Caldwell had 

a medical marijuana card, because under Ohio’s Medical Marijuana Control Program, 

‘[t]he smoking or combustion of medical marijuana is prohibited.’ ”).  Regardless, when 

Sgt. Mader asked Grant about the odors, Grant denied either possessing or smoking 

marijuana in his vehicle, thus giving Sgt. Mader no reason to believe that the odors were 

the product of Grant’s lawfully possessing medical marijuana. 

{¶ 23} Sgt. Mader also testified to being a certified drug recognition expert who 

was trained to recognize all categories of drugs, including marijuana.  Sgt. Mader 

specifically testified that he was familiar with the odors of raw and burnt marijuana and 

that he had been trained on both of those odors.  Therefore, the suppression hearing 

testimony established that Sgt. Mader was qualified to recognize the odors of raw and 
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burnt marijuana and that he detected those odors coming from inside Grant’s vehicle.  

This by itself was sufficient to provide Sgt. Mader with probable cause to search Grant’s 

vehicle and all the containers found therein, including the purple backpack and the foil 

that contained the drug evidence at issue.  The fact that Sgt. Mader did not actually 

observe Grant smoking marijuana or observe Grant showing any signs of drug 

impairment was immaterial to the probable cause analysis in this case.  Accordingly, 

Grant’s probable cause argument lacks merit. 

{¶ 24} For all the foregoing reasons, Grant’s sole assignment of error is overruled. 

 

Conclusion 

{¶ 25} Having overruled Grant’s sole assignment of error, the judgment of the trial 

court denying Grant’s motion to suppress is affirmed.  

 

. . . . . . . . . . . . . 

 

TUCKER, P.J. and EPLEY, J., concur.             
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Baldwin's Ohio Administrative Code Annotated
3796 Medical Marijuana Control Program (Refs & Annos)

3796:8 Forms and Methods of Administration
Chapter 3796:8-2. Forms and Administration Methods (Refs & Annos)

OAC 3796:8-2-01

3796:8-2-01 Authorized medical marijuana forms and methods of administration

Currentness

(A) Pursuant to section 3796.06 of the Revised Code, approved medical marijuana products include the following forms and
routes of administration:

(1) Oil, tincture, capsule, or edible form for oral administration;

(2) Metered oil or solid preparation for vaporization;

(3) Patches for transdermal administration or lotions, creams, or ointments for topical administration; and

(4) Plant material for administration with the use of vaporizing devices.

(B) The following limitations apply to vaporizing devices used to administer medical marijuana:

(1) No vaporizing device, the design of which places medical marijuana in direct contact with the device's heating element,
may be used to vaporize the resin contained within, or an extract of, medical marijuana;

(2) Vaporizing devices shall not be capable of being heated to temperatures at which medical marijuana plant material
will burn.

Credits
HISTORY: 2017-18 OMR pam. # 2 (E), eff. 9-8-17.

Periodic review date(s): 9-8-22

Notes of Decisions (1)

Rules and appendices are current through June 30, 2022. Emergency rules are more current.
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KeyCite Yellow Flag - Negative Treatment
 Proposed Legislation

Baldwin's Ohio Revised Code Annotated
Title XXXVII. Health--Safety--Morals

Chapter 3796. Medical Marijuana (Refs & Annos)
Dispensing Forms and Monitoring

R.C. § 3796.06

3796.06 Forms that may be dispensed

Effective: September 8, 2016
Currentness

(A) Only the following forms of medical marijuana may be dispensed under this chapter:

(1) Oils;

(2) Tinctures;

(3) Plant material;

(4) Edibles;

(5) Patches;

(6) Any other form approved by the state board of pharmacy under section 3796.061 of the Revised Code.

(B) With respect to the methods of using medical marijuana, all of the following apply:

(1) The smoking or combustion of medical marijuana is prohibited.

(2) The vaporization of medical marijuana is permitted;

(3) The state board of pharmacy may approve additional methods of using medical marijuana, other than smoking or combustion,
under section 3796.061 of the Revised Code.

(C) Any form or method that is considered attractive to children, as specified in rules adopted by the board, is prohibited.
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(D) With respect to tetrahydrocannabinol content, all of the following apply:

(1) Plant material shall have a tetrahydrocannabinol content of not more than thirty-five per cent.

(2) Extracts shall have a tetrahydrocannabinol content of not more than seventy per cent.
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